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I. Introduction
Every year, big game species like mule deer and pronghorn travel between
winter and summer ranges to survive the change of the seasons.1 The migrating
animals set out across an unforgiving landscape, hoping to find a home for the
coming months.2 The routes the animals take, known as migration corridors,
do not change significantly between years.3 One corridor in western Wyoming
stretches 330 miles round trip, making it the longest known big game migration
route in the contiguous United States.4 The migrating animals’ survival depends
on their successful migration.5 Obstructions to migration corridors may slow
or stop migrations, leading to fatal consequences for the migrating species.6
Because migratory big game animals use the same route every year, protecting
corridors is integral to maintaining viable migratory big game populations in
the American West.7
Westerners place considerable economic, cultural, and ecological value in
wildlife.8 The destruction of migration corridors poses a significant risk to migratory
species and the values that they provide.9 To achieve a comprehensive corridor
conservation strategy, states and federal agencies must increase their efforts to
prevent and mitigate all corridor impediments.10 States and federal agencies can
create a comprehensive corridor conservation strategy with the help of the newlyrevitalized Land and Water Conservation Fund (LWCF).11 A comprehensive
See Matthew J. Kauffman et al., Wild Migrations: Atlas of Wyoming’s Ungulates
8–19 (2018) [hereinafter Matthew J. Kauffman et al., Atlas].
1

2

Id.

Id. at 64–81; Temple Stoellinger et al., Where the Deer and the Antelope Play: Conserving
Big Game Migrations as an Endangered Phenomena, 31 Duke Env’t L. & Pol’y 81, 84 (2020).
3

4
Kauffman et al., Atlas, supra note 1, at 18; Stoellinger et al., supra note 3, at 92; Hall
Sawyer et al., The Red Desert to Hoback: Mule Deer Migration Assessment 3 (2014),
https://migrationinitiative.org/sites/migration.wygisc.org/themes/responsive_blog/images/RDH_
Migration_Assessment_Final.pdf [https://perma.cc/C9CX-XE9K] [hereinafter Sawyer et al.,
Migration Assessment].
5

Kauffman et al., Atlas, supra note 1, at 3; Stoellinger et al., supra note 3, at 81, 84.

6

Kauffman et al., Atlas, supra note 1, at 89.

7

See Stoellinger et al., supra note 3, at 100.

Nicole M. Gautier et al., Public Opinion on Wildlife and Migration Corridors in Wyoming,
Wyo. Open Spaces Initiative, July 2019, at 1, 4; Matt Skroch, Montanans Back Protections of Big
Game Migration Routes New Poll Shows, Pew Trusts (Feb. 8, 2021), https://www.pewtrusts.org/
en/research-and-analysis/articles/2021/02/08/montanans-back-protection-of-big-game-migrationroutes-new-poll-shows [https://perma.cc/KL8U-RYWC].
8

See Matthew Kauffman et al., U.S. Geological Surv., Sci. Investigations Rep.
2020-5101, Ungulate Migrations of the Western United States, Volume 1 (2020), https://
pubs.usgs.gov/sir/2020/5101/sir20205101.pdf [https://perma.cc/C7DN-NXXQ] [hereinafter
Kauffman et al., Ungulate Migrations]. See generally Stoellinger et al., supra note 3, at 81.
9

10

See Stoellinger et al., supra note 3, at 157–60.

See infra notes 125–156 and accompanying text. The LWCF was created in 1965 to
provide funding to states and federal agencies for the acquisition of land and water, or interests in
11

https://scholarship.law.uwyo.edu/wlr/vol22/iss1/3
https://scholarship.law.uwyo.edu/wlr/vol21/iss2/2
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corridor conservation strategy should include measures that allow states to access
federal money to supplement their existing efforts without unduly burdening their
budgets.12 The LWCF could allow for the American people to invest in migration
corridor conservation at an unprecedented level.13
This article shows how, without a need to change existing law or enact new
law, states and federal agencies can funnel significant money through the LWCF to
corridor conservation in an effort to create a comprehensive corridor conservation
strategy.14 In Part II, the article analyzes the importance of western migration
corridors by showing how they support the West’s economy, ecology, and culture.15
Part II demonstrates the threats to migration corridors and why states and federal
agencies should be willing to take strides in the conservation of corridors and
the species they support.16 Part III reviews current efforts to conserve migration
corridors and discusses why those efforts do not achieve a comprehensive level of
corridor conservation.17 Finally, Part IV shows how the LWCF affords states and
federal agencies discretion in the use of LWCF money and how, without changing
the law, states and federal agencies can explicitly and consistently target LWCF
money toward corridor conservation.18 Part IV emphasizes the ability of states to
use LWCF to supplement existing state efforts and meet state-set goals.19

II. Background
Over the past decade, big game migrations have become a priority for citizens,
academics, conservation practitioners, and policymakers.20 Much of the increased

land and water, for the purpose of enhancing recreation and public access. Carol Hardy Vincent,
Cong. Rsch. Serv., RL 33531, Land and Water Conservation Fund: Overview, Funding
History (2019), https://sgp.fas.org/crs/misc/RL33531.pdf [https://perma.cc/RFM8-L2VX]
[hereinafter LWCF Overview]; Land and Water Conservation Fund Act of 1965, Pub. L. No. 88578, 78 Stat. 897 (1964) (codified as amended at 54 U.S.C. §§ 200301–200310).
12

See infra notes 244–331 and accompanying text.

13

See infra notes 125–156 and accompanying text.

14

See infra notes 229–380 and accompanying text.

15

See infra notes 27–87 and accompanying text.

16

See infra notes 20–155 and accompanying text.

17

See infra notes 159–227 and accompanying text.

18

See infra notes 229–380 and accompanying text.

19

See infra notes 229–380 and accompanying text.

See Emilene Ostlind, The Perilous Journey of Wyoming’s Migrating Pronghorn, High
Country News, Dec.–Jan., 2011–12, at 12. See generally Conserving Migration Corridors, PERC
Reports, Winter 2019/20, at 1 (discussing the challenges facing migration corridors). In 2021, the
Biden Administration listed migration corridor conservation as one of the key recommendations
for a nationwide conservation effort. Dep’t of the Interior et al., Conserving and Restoring
America the Beautiful 19 (2021), https://www.doi.gov/sites/doi.gov/files/report-conservingand-restoring-america-the-beautiful-2021.pdf
[https://perma.cc/7CVT-P9GE]
[hereinafter
Conserving and Restoring America the Beautiful].
20
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interest is the result of improved technology, that now allows researchers to identify
and delineate migration routes accurately.21 New tracking technology allows
researchers to track an animal’s movement on a fine scale throughout their entire
migration.22 As the understanding of migration corridors has increased, so too
has awareness of the threats facing corridors.23 This section will first discuss why
migration corridors are important to the West, including their impact on western
hunting, tourism, ecology, and the Public Trust.24 Second, this section will examine
the major threats facing migration corridors, and how those threats are increasing
as time passes.25 Finally, this section will review a history of the LWCF and examine
recent legislation which has made the fund a more viable tool.26
A. Importance of Migration Corridors
Migratory big game animals’ survival is significantly affected if they cannot
migrate out of summer or winter ranges in time for the change of the seasons,
making corridors critical to their long-term sustainability.27 As a result of corridors’
crucial nature to big game, corridors also provide four public benefits: (1) hunting
opportunities; (2) other recreation and tourism opportunities; (3) maintenance
of the ecological health or the region; and (4) the fulfilment of states’ obligations
under the Public Trust Doctrine.28
First, hunting is an important recreational activity in the country, especially
in the West.29 In 2016, the U.S. Fish and Wildlife Service (FWS) found that more
than eleven million Americans hunted and spent over twenty-six billion dollars

21
See Kauffman et al., Ungulate Migrations, supra note 9, at 2; Arthur D. Middleton
et al., Conserving Transboundary Wildlife Migrations: Recent Insights from the Greater Yellowstone
Ecosystem, 18 Frontiers in Ecology & Env’t 83, 84 (2020); Holly E. Copeland et al., Conserving
Migratory Mule Deer Through the Umbrella of Sage-Grouse, 5 Ecosphere 1, 4–6 (2014); Stoellinger
et al., supra note 3, at 86–87.

Stoellinger et al., supra note 3, at 86–87; see also Copeland et al., supra note 21, at 4–6;
Middleton et al., supra note 21, at 84–86; Joel Berger, The Last Mile: How to Sustain Long-Distance
Migration in Mammals, 18 Conservation Biology 320, 322–23 (2004); Kauffman et al.,
Ungulate Migrations, supra note 9, at 2; U.S. Forest Serv., Decision Notice & Finding of
No Significant Impact: Pronghorn Migration Corridor Forest Plan Amendment (2008),
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsbdev3_063055.pdf [https://perma.cc/
QK36-UZ8X] [hereinafter Pronghorn Migration Corridor Forest Plan]; Sawyer et al.,
Migration Assessment, supra note 4 (explaining that although the study of big game migration
began with the “Path of the Pronghorn” in western Wyoming, migration corridor understanding
later expanded to include other corridors in Wyoming and eventually the whole region).
22

Kauffman et al., Atlas, supra note 1, at 89–114; Kauffman et al., Ungulate
Migrations, supra note 9, at 3; Stoellinger et al., supra note 3, at 86–87.
23

24

See infra notes 27–87 and accompanying text.

25

See infra notes 89–123 and accompanying text.

26

See infra notes 125–150 and accompanying text.

27

See Stoellinger et al., supra note 3, at 85–88.

28

See infra notes 30–87 and accompanying text.

29

See infra notes 30–43 and accompanying text.

https://scholarship.law.uwyo.edu/wlr/vol22/iss1/3
https://scholarship.law.uwyo.edu/wlr/vol21/iss2/2
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on hunting-related expenses.30 Big game hunting was the most popular type of
hunting in 2016, with nine million hunters spending nearly fifteen billion dollars.31
In 2019, Wyoming sold over seventy thousand mule deer hunting licenses alone,
accounting for more than ten million dollars in State revenue.32 Wyoming also sold
roughly sixty-five thousand pronghorn antelope licenses and seventy thousand elk
licenses in 2019, accounting for seven million dollars and thirteen million dollars
in revenue, respectively.33
In 2020, the number of hunters across the country increased dramatically.34
Hunting was already a major economic driver, but the COVID-19 pandemic caused
a significant increase in the number of hunters and associated spending across the
country.35 The increased amount of hunting and spending are likely to remain
elevated even after the pandemic subsides.36 The revenue generated from hunting
is critical to many western states’ budgets, and states rely on hunting revenue to
fund conservation projects.37 Money from the sale of hunting licenses helps to pay
30
U.S. Fish & Wildlife Serv., FHW/16-NAT, 2016 National Survey of Fishing,
Hunting, and Wildlife-Associated Recreation 24, 25 (2018), https://www.fws.gov/
wsfrprograms/subpages/nationalsurvey/nat_survey2016.pdf
[https://perma.cc/C87M-CNR7]
[hereinafter USFWS Survey].
31

Id. at 25–26.

Wyo. Game & Fish Dep’t, 2020 U.S. Fish and Wildlife Service Comprehensive
Management System Annual Report A-5 (2020), https://wgfd.wyo.gov/WGFD/media/
content/PDF/About%20Us/Commission/WGFD_ANNUALREPORT_2020.pdf[https://perma.
cc/5TWN-2HXJ] [hereinafter Comprehensive Management System].
32

33

Id. at A-3, A-6.

See Alex Brown, The Pandemic Created New Hunters. States Need to Keep Them., Pew Trusts
(Dec. 14, 2020), https://www.pewtrusts.org/ar/research-and-analysis/blogs/stateline/2020/12/14/
the-pandemic-created-new-hunters-states-need-to-keep-them [https://perma.cc/6JYQ-W685].
34

35
COVID-19 and Hunting License Sales, Council to Advance Hunting and the
Shooting Sports, https://cahss.org/covid-19-and-hunting/ [https://perma.cc/WDW5-8K8U]
(last visited Nov. 23, 2021).
36
See id.; Brown, supra note 34; Andrew Hay, Facing Meat Shortages, Some Americans
Turn to Hunting During Pandemic, Reuters (May 3, 2020) https://www.reuters.com/article/ushealth-coronavirus-usa-hunting/facing-meat-shortages-some-americans-turn-to-hunting-duringpandemic-idUSKBN22F0G4 [https://perma.cc/Y5QJ-5XYM].
37
See Ass’n of Fish & Wildlife Agencies and Ariz. Game & Fish Dep’t, The
State Conservation Machine 9, 10 (2017), https://www.fishwildlife.org/application/
files/3615/1853/8699/The_State_Conservation_Machine-FINAL.pdf [https://perma.cc/U6KLMWM8] [hereinafter State Conservation Machine]; Recovering America’s Wildlife Act, Nat’l
Wildlife Fed’n, https://www.nwf.org/Our-Work/Wildlife-Conservation/Policy/RecoveringAmericas-Wildlife-Act [https://perma.cc/5RDP-NAP4] (last visited Nov. 23, 2021); Nathan Rott,
Decline in Hunters Threatens How U.S. Pays for Conservation, NPR (Mar. 20, 2018, 6:31 AM),
https://www.npr.org/2018/03/20/593001800/decline-in-hunters-threatens-how-u-s-pays-forconservation [https://perma.cc/A385-QB6X]; Southwick Associates, Hunting in America:
An Economic Force for Conservation 4 (2018), https://www.fishwildlife.org/application/
files/3815/3719/7536/Southwick_Assoc_-_NSSF_Hunting_Econ.pdf [https://perma.cc/HDW49MZV]; Int’l Ass’n of Fish & Wildlife Agencies, Economic Importance of Hunting in
America 3 (2001), https://buffalo.extension.wisc.edu/files/2011/01/Economic-Importance-ofHunting-in-America.pdf [https://perma.cc/FF37-RA8T] [hereinafter Economic Importance of
Hunting].
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for conservation easements, wildlife-friendly fencing, public access for recreation,
highway over and underpasses, and other conservation investments.38
If the amount of income from hunting decreases, so will the amount of money
allocated to conservation.39 Though the demand for hunting is relatively steady
regardless of increased hunting license prices, state wildlife agencies are forced
to prioritize conservation goals with their limited budgets.40 Given budgetary
strains, states may have to allocate their revenue to the highest priority species,
which are usually those at risk of an Endangered Species Act listing, and not
migratory big game.41 Though an increase in license fees may cover some of the
lost revenue, the larger issue is a lack of a comprehensive funding strategy to meet
conservation goals.42 Migration corridor destruction affects wildlife populations,
and if the impact becomes too great, states may decrease hunting opportunities to
allow populations to recover.43 As a result of fewer available licenses, fewer hunters
will come to western states and spend money on hunting-related expenses.44 This

38
See State Conservation Machine, supra note 37, at 9–10; Commission Commits More
Support Toward Wildlife Crossing Projects, Wyo. Game & Fish Dep’t (July 17, 2020, 9:48 AM),
https://wgfd.wyo.gov/News/Commission-commits-more-support-toward-wildlife-cr
[https://
perma.cc/U2XN-BYHS].
39
See State Conservation Machine, supra note 37, at 9; Recovering America’s Wildlife Act,
supra note 37; Rott, supra note 37; Southwick Associates, supra note 37; Economic Importance
of Hunting, supra note 37.

Poudyal et al., Demand for Resident Hunting in the Southeastern United States, 13 Human
Dimensions of Wildlife 158, 159–60 (2008); see also Stoellinger et al., supra note 3, at 152.
40

41
See Stoellinger et al., supra note 3, at 152; David Willms & Anne Alexander, The North
American Model of Wildlife Conservation in Wyoming: Understanding It, Preserving It, and Funding Its
Future, 14 Wyo. L. Rev. 659, 676, 693 (2014).
42
See Stoellinger et al., supra note 3, at 152, 156; Willms & Alexander, supra note 41, at
676, 693–94 (finding that a ten percent decrease in Wyoming hunting and fishing license sales
would create a loss for the state of approximately thirty-six million dollars).
43
See Wyo. Stat. Ann. § 23-1-302 (2021); Game and Fish Proposing Antelope License
Reductions for 2021, Wyo. Game & Fish Dep’t (Apr. 16, 2021, 2:43 PM), https://wgfd.wyo.gov/
News/Game-and-Fish-proposing-antelope-license-reduction [https://perma.cc/4KBY-W3FT]; Or.
Dep’t of Fish & Wildlife, Oregon’s Mule Deer Management Plan 11 (2003), https://www.
dfw.state.or.us/wildlife/management_plans/docs/muledeerplanfinal.pdf [https://perma.cc/5QDRCXUM]; Crystal Ross, Answering Your Questions About Big Game Management and Predators, Utah
Div. of Wildlife Res. (Feb. 27, 2020, 8:00 AM), https://wildlife.utah.gov/news/wildlife-blog/867answers-big-game-management-predators.html [https://perma.cc/XUS3-H7FZ]; DWR Proposes
Decrease in General-Season Deer Permits for 2021, Utah Div. of Wildlife Res. (Mar. 24, 2021,
10:06),
https://wildlife.utah.gov/news/utah-wildlife-news/1147-dwr-proposes-decrease-generalseason-deer-permits-2021.html [https://perma.cc/6XE2-MWU7]; Comprehensive Management
System, supra note 32.
44
See supra notes 30–43 and accompanying text; DWR Proposes Decrease in General-Season
Deer Permits for 2021, supra note 43; Stoellinger et al., supra note 3, at 109. See generally USFWS
Survey, supra note 30, at 24–29 (explaining that in 2016, fourteen percent of big game hunters
traveled to a different state to hunt big game and spent $9.2 billion on trip-related expenditures).

https://scholarship.law.uwyo.edu/wlr/vol22/iss1/3
https://scholarship.law.uwyo.edu/wlr/vol21/iss2/2
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could result in a feedback loop with less state money going to migration corridor
conservation, and lower big game populations.45
The second public benefit migration corridors provide comes from other
recreation and tourism opportunities.46 Recreation and tourism are two of the
largest industries in a majority of western states.47 Nationally, recreation accounted
for $459.8 billion of the 2019 gross domestic product.48 In 2018 alone, recreation
in Wyoming accounted for more than five billion dollars in consumer spending.49
The FWS found that in 2016, eighty-six million Americans participated in wildlife
watching and spent more than seventy-five billion dollars.50 Of the eighty-six
million people who participated in wildlife watching, approximately thirty million
focused on mammals within one mile of their home.51 Almost twelve million
wildlife watchers traveled out of their home state to watch big game species.52
Despite the large and growing interest in wildlife watching, the recreational activity
will likely decline if migratory big game populations decrease due to the loss of
migration corridors.53

45

See supra notes 34–43 and accompanying text.

46

See infra notes 47–72 and accompanying text.

See generally Wyo. Bus. Council, Industry Profile: Outdoor Recreation (2018),
https://www.wyomingbusiness.org/Uploads/PDFFiles/Outdoor_2018%20F.pdf [https://perma.cc/
A8GZ-HYWP] [hereinafter Industry Profile]; Colo. Parks & Wildlife, The 2019 Statewide
Comprehensive Outdoor Recreation Plan (2018), https://cpw.state.co.us/Documents/Trails/
SCORP/Final-Plan/2019-SCORP-Report.pdf [https://perma.cc/R3FZ-QF82]; Colorado Outdoor
Recreation Industry Office, Colo. Off. of Econ. Dev. & Int’l Trade, https://oedit.colorado.gov/
colorado-outdoor-recreation-industry-office [https://perma.cc/TM9B-4FCH] (last visited Oct. 2,
2021); Colo. Off. of Econ. Dev. & Int’l Trade, Annual Report (2020), https://oedit.colorado.
gov/sites/coedit/files/2020-11/oedit_annual_report_2020.pdf
[https://perma.cc/2YPG-NZKW];
Tourism Resources, Idaho Com., https://commerce.idaho.gov/tourism-resources/ [https://perma.cc/
N47Q-CDA4] (last visited Nov. 29, 2021); Stephen Hatfield, Governor’s Task Force on the
Outdoors Economic Impact (2019), https://www.oregon.gov/orec/Documents/Travel_Oregon.pdf
[https://perma.cc/PBX9-5UKA]; Norma P. Nickerson et al., The Economic Review of the Travel Industry
in Montana, 2018 Edition, Inst. for Tourism & Recreation Rsch. Publ’n, Jan. 2019, at 1.
47

48
Outdoor Recreation Satellite Account, U.S. and States, 2019, U.S. Bureau of Econ.
Analysis (Nov. 10, 2020, 8:30 AM), https://www.bea.gov/news/2020/outdoor-recreation-satelliteaccount-us-and-states-2019 [https://perma.cc/A6SB-ZN86].

Industry Profile, supra note 47. Given the availability of information and the statewide efforts to conserve migration corridors, Wyoming will be used as a case study for this paper.
49

50

USFWS Survey, supra 30 at, 38–39.

Id. at 38, 41. In that same time, another 14 million people traveled more than one mile
from home to watch mammals. Id. at 47.
51

52

Id. at 47.

See id. There were approximately 71 million Americans who participated in wildlife
watching in 2011, compared to 86 million in 2016, in the same time, the number of hunters
decreased from 13 million to 11 million. Id. at 6–7; see also infra notes 55–69 and accompanying
text (expressing the interest that visitors to state and federal recreation areas have in seeing wildlife).
53
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Furthermore, millions of people visit western National Parks, Forests, state
parks, and other public lands.54 Of the top ten most-visited National Parks, seven are
in western states.55 In 2020, 237 million visitors came to National Parks, including
nearly four million to Yellowstone National Park and over three million to Grand
Teton National Park.56 In a 2018 survey of Yellowstone visitors, respondents ranked
watching wildlife as the second most common reason to visit the park.57 Fifty-nine
percent of Yellowstone visitors ranked seeing wildlife as extremely important to
their visit.58 Wildlife watching was also the second most popular reason to visit
Grand Teton National Park.59 Grand Teton National Park reported that sixty-seven
percent of hikers came to watch wildlife in 2016.60 In the same survey, more than
seventy-five percent of Grand Teton National Park visitors driving through the park
considered wildlife watching extremely important.61 Additionally, in 2019, 150
million people visited National Forests around the country.62 The Bridger-Teton,
Caribou-Targhee, and Shoshone National Forests had an average of over one million
annual visitors over a four year period.63 The U.S. Forest Service (USFS) estimates
that twenty-nine percent of National Forest visitors come for wildlife watching.64

54

See infra notes 55–68 and accompanying text.

See National Park Service Visitor Use Statistics, Nat’l Park Serv., https://irma.nps.gov/
STATS (last visited May 2, 2021) (to locate, click “National Reports”; then click “Annual Park
Ranking Report (1979–Last Calendar Year)”; then select “National Park” from the dropdown menu
“Park Type”; and then click “View Report”).
55

56
National Parks Hosted 237 Million Visitors in 2020, Nat’l Park Serv. (Feb. 25, 2021),
https://www.nps.gov/orgs/1207/02-25-21-national-parks-hosted-237-million-visitors-in-2020.
htm [https://perma.cc/GE53-5TBC]; see also National Park Service Visitor Use Statistics, supra note
55.

Nat’l Park Serv., Yellowstone National Park: Summer 2018 Visitor Use Surveys
19
(2019),
https://www.nps.gov/yell/learn/management/upload/2018-Yellowstone-VisitorUse-Surveys-FINAL-REPORT_WEB-RESOLUTION.pdf
[https://perma.cc/MRH6-8TCV]
[hereinafter YNP Visitor Survey].
57

58

Id. at 174.

Peter Newman et al., Nat’l Park Serv., NPS/GRTE/NRR—2016/1227, Visitor
Preference Study in the Moose–Wilson Corridor of Grand Teton National Park 16
(2016), https://irma.nps.gov/DataStore/DownloadFile/550648 [https://perma.cc/U6LY-53TC].
59

60

Id. at 16, 34.

61

Id. at 18.

U.S. Dep’t of Agric. Forest Serv., National Visitor Use Monitoring Survey
Results: National Summary Report 3 (2019), https://www.fs.usda.gov/sites/default/files/2019National-Visitor-Use-Monitoring-Summary-Report.pdf
[https://perma.cc/ZR3H-URPY]
[hereinafter Visitor Use Monitoring Survey].
62

63
Natural Resource Manager, National Visitor Use Monitoring Results: Bridger-Teton NF,
Caribou-Targhee NF, Shoshone NF, https://apps.fs.usda.gov/nvum/results/A02014-A04003-A04015.
aspx/ (last visited Nov. 24, 2021) (to locate, select “Visitation Estimates” and then click “(Regional)
Annual Visitation Use Estimate”). Bridger–Teton had 2.1 million visitors in 2018, Caribou–Targhee
had 1.3 million visitors in 2015, and Shoshone had 170,000 visitors in 2019. Id.
64

Visitor Use Monitoring Survey, supra note 62, at 12.

https://scholarship.law.uwyo.edu/wlr/vol22/iss1/3
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State parks also draw many visitors.65 During the peak season of 2020, Wyoming
State Parks, Historic Sites, and Trails saw nearly five million visitors.66 This was a
significant increase from 2019, where only three million vistors came to Wyoming’s
state parks during peak season.67 The increase in demand for outdoor recreation will
likely continue after the COVID-19 pandemic has ended.68 Wyoming State Parks,
Historic Sites, and Trails also surveyed visitors to state parks and found wildlife
watching was one of the major reasons people visited the state parks.69
Recreation and tourism are critical industries in the West which generate
significant revenue for western states.70 Without healthy migratory big game
populations, recreation and tourism activities will likely decline, along with their
benefits to western states’ economies.71 To protect the region’s iconic wildlife,
the conservation of migration corridors should be a top priority for states and
federal agencies.72
A third public benefit migration corridors provide is their contribution to
the overall ecological health of the region.73 Migratory big game have fidelity to
migration corridors, a phenomenon that makes any corridor impediments highly
detrimental to the species’ survival.74 Studies show that the decline in migratory big
game animal populations over the past forty years can be partially attributed to the

See Seth Boster, Record Visitation at Colorado State Parks in 2020 Spells ‘High-Use’ Fees,
The Gazette (Mar. 4, 2021), https://gazette.com/life/record-visitation-at-colorado-state-parks-in2020-spells-high-use-fees/article_fcfa3d8c-4ae8-11eb-8374-47d479a7996e.html [https://perma.
cc/FK2B-LZVT]; Idaho State Parks Smash Visitation Record in 2020, Idaho Dep’t of Parks &
Recreation (Jan. 28, 2021), https://parksandrecreation.idaho.gov/pressrelease/idaho-state-parkssmash-visitation-record-in-2020/ [https://perma.cc/MMK9-76R6]; Maria Diss, Montana State
Parks Break Record Visitation Numbers in 2020, NBC Mont. (Dec. 29, 2020), https://nbcmontana.
com/news/local/montana-state-parks-break-record-visitation-numbers-in-2020 [https://perma.cc/
P2L6-3Z3X].
65

66
Wyoming State Parks’ Record Summer Continuing into Fall, Wyo. State Parks, Hist.
Sites & Trails (Oct. 19, 2020), https://wyoparks.wyo.gov/index.php/news-updates-general/1665wyoming-state-parks-record-summer-continuing-into-fall [https://perma.cc/KM6G-K7VT].
67

Id.

See Richard J. Dolesh, Top Trends in Parks and Recreation 2021, Parks & Recreation
Magazine (Jan. 1, 2021), https://www.nrpa.org/parks-recreation-magazine/2021/january/toptrends-in-parks-and-recreation-2021/ [https://perma.cc/S6Z6-VRFM].
68

69
Wyo. State Parks, Hist. Sites & Trails, SOAR 2021: Wyoming State Parks, Historic
Sites & Trails Strategic Plan 19 (2021), https://wyoparks.wyo.gov/pdf/Planning/Soar2021.pdf
[https://perma.cc/6MMT-MAZU].
70

See supra notes 48–69 and accompanying text.

71

See supra notes 47–53 and accompanying text.

72

Stoellinger et al., supra note 3, at 156.

See id. at 100, 103–06; Copeland et al., supra note 21, at 2–3 (finding that due to
significantly overlapping habitats, conservation efforts with benefit sage grouse also benefit migratory
big game).
73

74
Kauffman et al., Atlas, supra note 1, at 74–77; see also Brett R. Jesmer et al., Is
Ungulate Migration Culturally Transmitted? Evidence of Social Learning from Translocated Animals,
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destruction or impediment of migration corridors.75 To facilitate the longevity of
migratory big game populations in the West, states and federal agencies must take
action to conserve the corridors upon which migratory big game rely.76 Migratory
big game species rely on a variety of habitats throughout their life cycle.77 These
habitat types are vast and include sage brush steppe, subalpine zones, and montane
forests.78 However, migratory big game are not the only species that rely on these
various habitat types.79 Other western species, such as the renowned Greater sagegrouse, Pygmy rabbit, and Canada lynx also rely on many of the same habitats
as migratory big game species.80 There are also many federally-listed threatened
or endangered plants that grow in migration corridors.81 Conservation efforts
benefiting migratory big game tend to benefit the region’s other species as well.82
Finally, federal agencies and western states are obligated to conserve migratory
big game through the doctrines of the Public Trust and state ownership of wildlife.83
These principles place an obligation on states and federal agencies to ensure the
sustainability of public trust resources, including wildlife, for future use.84 The
Public Trust Doctrine dictates that the state must manage all public resources in
trust for the benefit of future generations.85 The state ownership of wildlife doctrine
requires that states, through their sovereign power, retain ownership of wildlife for
the benefit of present and future generations.86 Through these principles, present
generations have an obligation to ensure the longevity of wildlife for the use and

361 Science 1023, 1024–25 (2018) (migration corridor fidelity results when migratory animals
use the same migration route, during the same period of time, year after year despite intervening
circumstances such as weather); Hall Sawyer et al., Migratory Plasticity is Not Ubiquitous Among
Large Herbivores, 88 J. Animal Ecology 450, 450–54, 457 (2019).
Haub Sch. of Env’t and Nat. Res., Univ. of Wyo., Wyoming Range Mule
Deer Project: Winter 2018–2019 Update 3 (2019), https://www.fws.gov/uploadedFiles/
WyomingRange_Winter1819.pdf [https://perma.cc/4MVT-BY65]; see also Stoellinger et al., supra
note 3, at 87 n.24, 102.
75

76

See infra notes 83–87 and accompanying text.

77

Kauffman et al., Atlas, supra note 1, at 14.

78

Id.

See Wyoming ES—Species: Species of Concern, Wyo. Ecological Servs. Office, U.S.
Fish & Wildlife, https://www.fws.gov/wyominges/species_WYESlist.php [https://perma.cc/
TRV7-39MH] [hereinafter Species of Concern] (last visited Nov. 28, 2021); Copeland et al., supra
note 21, at 2.
79

80

See Species of Concern, supra note 79; Copeland et al., supra note 21.

81

See Species of Concern, supra note 79.

82

See id.; Copeland et al., supra note 21, at 2; Stoellinger et al., supra note 3, at 103, 161.

See Michael C. Blumm & Aurora Paulsen, The Public Trust in Wildlife, 2013 Utah L.
Rev. 1437, 1438, 1451–52 (2013).
83

84

See Eric T. Freyfogle et al., Wildlife Law, Second Edition: A Primer 19–36 (2d ed. 2019).

85

Blumm & Paulsen, supra note 83, at 1438–42.

86

Id. at 1439–40, 1451.
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enjoyment of future generations.87 Ultimately, these benefits demonstrate the critical
importance of migration corridors to the West and justify their conservation.88
B. Threats to Migration Corridors
Generally, migratory big game have migration route fidelity.89 This means
animals learn migration routes from their parents and continue to use the same
route year after year despite a number of intervening factors.90 In fact, approximately
eighty percent of migratory mule deer use the same route every year.91 Given big
game migration route fidelity, any impediments to migration routes negatively
impact animals migrating this year and all future generations of migrating
animals.92 The primary threat to migration corridors is habitat fragmentation.93
Habitat fragmentation occurs when landscapes are divided by human activities
such construction of houses, roads, fences, industrial facilities, pipelines, or other
infrastructure.94 There are two major sources of habitat fragmentation—habitat
loss and migration obstacles.95
Habitat loss occurs when native grasslands or shrublands—collectively,
rangelands—are converted to uses other than open space or grazing.96 In western
states, conversion is due primarily to construction of residential, industrial, or

87

See id. at 1486–88.

88

See supra notes 27–87 and accompanying text.

Kauffman et al., Atlas, supra note 1, at 74–77; see also Sawyer et al., supra note 74, at
456; Jesmer et al., supra note 74, at 1024–25.
89

90
Jesmer et al., supra note 74, at 1024. Intervening factors include human presence, weather,
and forage availability, among others. See Sawyer et al., supra note 74, at 451. See generally Ellen O.
Aikens et al., Drought Reshuffles Plant Phenology and Reduces the Foraging Benefit of Green—Wave
Surfing for a Migratory Ungulate, 26 Global Change Biology 4215 (2020); Samantha P. Dwinnell
et al., Where to Forage When Afraid: Does Perceived Risk Impair use of the Foodscape?, 29 Ecological
Applications 1972 (2019).
91

Sawyer et al., supra note 74, at 450.

92

See id. at 456; Jesmer et al., supra note 74, at 1025.

Stoellinger et al., supra note 3, at 108; Renee G. Seidler et al., Identifying Impediments to
Long-Distance Mammal Migrations, 29 Conservation Biology 99, 105 (2015).
93

94
Alan B. Franklin et al., What is Habitat Fragmentation?, 25 Studies in Avian Biology 20,
20–24 (2002); see also Stoellinger et al., supra note 3, at 108–11.
95

Stoellinger et al., supra note 3, at 108.

D. Richard Cameron et al., Whither the Rangeland?: Protection and Conversion in
California’s Rangeland Ecosystems, PLOS ONE, Aug. 2014, at 1, 1–2, 7. Rangelands are the focus
of this paper because they are the primary land use type in the West and support big game species.
Matthew C. Reeves et al., U.S. Dep’t of Agric., RMRS-GTR-382, Rangelands on the Edge:
Quantifying the Modification, Fragmentation, and Future Residential Development
of U.S. Rangelands 1 (2018), https://www.fs.fed.us/rm/pubs_series/rmrs/gtr/rmrs_gtr382.pdf
[https://perma.cc/KCF5-XHGW]. Other land use types, such as crop lands are not as common in
the West and tend to support fewer big game species than rangelands. Tyler J. Lark et al., Cropland
Expansion in the United States Produces Marginal Yields at High Costs to Wildlife, Nature Commc’ns,
Sept. 2020, at 1, 4–6. For purposes of this paper, conversion will include the transition from
rangeland to crop land, given the negative connotations for wildlife. See id.
96
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commercial structures, and associated supporting infrastructure.97 Conversion is
happening at an alarming rate.98 The U.S. Department of Agriculture (USDA)
estimates that approximately 343 million acres of rangelands have already been
converted, and that sixty-two percent of remaining rangelands are still at risk of
conversion.99 Nationally, seventeen million acres of agricultural land were converted
to another use between 2012 and 2019.100 The USDA estimates that by 2030, an
additional five million acres will be converted to alternative uses.101
Urban and rural residential development has significantly outpaced population
growth since the 1940s, resulting in significant habitat loss.102 As a result of
residential development growing faster than the population, the West’s current
population growth rate makes it likely that the conversion of rangelands will
continue to accelerate.103 From 2010 to 2020, the U.S. population increased
by approximately six and one-half percent, while the population of the West
increased by nine percent.104 Additionally, in 2019–2020, the population of the
West increased at a rate greater than the population of the country and most other
regions of the country.105 The increase in the West’s population will lead to more
houses, more commercial and industrial development,106 and further fragmentation
of big game habitat.107

97

See Cameron et al., supra note 96, at 1–2, 7.

98

See generally Reeves et al., supra note 96.

99

See id. at 7, 24.

Nat’l Agric. Stat. Serv., U.S. Dep’t of Agric., Farms and Land in Farms 2019
Summary 5 (2020), https://www.nass.usda.gov/Publications/Todays_Reports/reports/fnlo0220.pdf
[https://perma.cc/V27M-MATE].
100

101

Reeves et al., supra note 96, at 20.

Daniel P. Bigelow & Allison Borchers, U.S. Dep’t of Agric., Econ. Rsch. Serv.,
EIB-178, Major Uses of Land in the United States, 2012, at 33 (2017), https://www.ers.usda.
gov/webdocs/publications/84880/eib-178.pdf?v=3229.7 [https://perma.cc/P9AH-KLKP].
102

103
See id. at 33; Abby Mellinger et al., Improving Big Game Migration Corridors in Southwest
Wyoming, Wyo. Open Spaces Initiative, June 2010, at 1.

See Evaluation Estimates, U.S. Census Bureau, https://www.census.gov/programssurveys/popest/technical-documentation/research/evaluation-estimates.html
[https://perma.cc/
J2RL-X3NR] (last visited Oct. 2, 2021) (to locate, click “National Population Totals: 2010–2020”;
then click “Annual Estimates of the Resident Population for the United States, Regions, States, the
District of Columbia, and Puerto Rico: April 1, 2010 to July 1, 2019; April 1, 2020; and July 1,
2020 (NST-EST2020)”; then see the spreadsheet to calculate percentage change between 2010 and
July 1, 2020).
104

105
Id. (to locate, click “National Population Totals: 2010-2020”; then click “Annual
Estimates of the Resident Population for the United States, Regions, States, the District of Columbia,
and Puerto Rico: April 1, 2010 to July 1, 2019; April 1, 2020; and July 1, 2020 (NST-EST2020)”;
then see the spreadsheet to calculate percentage change between 2019 and July 1, 2020).
106

Reeves et al., supra note 96, at 2–3.

107

Id. at 1.
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Migratory big game have significant negative reactions when they encounter
signs of human presence, such as noise from roads or industrial operations.108 These
negative reactions mean that the impact of human activity is greater than just the
footprint of the development.109 To avoid such negative reactions, migratory big
game will create a buffer around the disturbance to prevent negative physiological
reactions.110 Route fidelity further exacerbates this issue because many animals will
continue to use the same route despite negative physiological reactions.111 These
indirect effects impact the way big game use their range and reproduce.112
Habitat fragmentation also occurs when migratory big game encounter
migration obstacles.113 Migration obstacles are physical barriers that affect the way
big game animals migrate such as fences, roads, or pipelines.114 Migration obstacles
fragment habitat by impeding the way wildlife move across the landscape.115
Obstacles can increase wildlife mortality by not allowing the animals to reach
their destination before the change of seasons.116 Approximately one migratory
big game animal dies for every two and one-half miles of fence, primarily due to
entanglement.117 This makes the estimated 600,000 miles of fences in the West a
considerable threat to migratory big game.118 Roads also create a significant barrier
to migratory big game.119 The Wyoming Game and Fish Department (WGFD)
estimates that there are 6,000 vehicle collisions with big game annually and predicts

108

Dwinnell et al., supra note 90, at 8–9.

109

Id. at 12–13.

110

Id. at 1–3, 9–10, 12.

111

Sawyer et al., supra note 74, at 455.

See Dwinnell et al., supra note 90, at 2; Heather E. Johnson et al., Increases in Residential
and Energy Development are Associated with Reductions in Recruitment for a Large Ungulate, 23
Global Change Biology 578, 578–80 (2017).
112

113

Stoellinger et al., supra note 3, at 108, 110.

114

Id. at 110.

115

Id. at 110–11.

See Cally Carswell, Bridging the Private Divide: Stitching Wildlife Habitat Together Across
the West’s Public-Provate Land Patchwork, High Country News, Dec.–Jan. 2011–2012, at 18, 18–
19.
116

117
Christine Page, A Landowner’s Guide to Fences and Wildlife: Practical
Tips to Make your Fences Wildlife Friendly 7 (2012), https://www.nrcs.usda.gov/wps/PA_
NRCSConsumption/download?cid=nrcseprd1080607&ext=pdf [https://perma.cc/59KW-UBPE].
118
See Alex McInturff et al., Fence Ecology: Frameworks for Understanding the Ecological
Effects of Fences, 70 BioScience 971 (2020); Justin L. Harrington & Michael R. Conover,
Characteristics of Ungulate Behavior and Mortality Associated with Wire Fences, 34 Wildlife
Soc’y Bull. 1295 (2006); Wenjing Xu et al., Barrier Behaviour Analysis (BaBA) Reveals Extensive
Effects of Fencing on Wide-Ranging Ungulates, 58 J. Applied Ecology 690 (2021); Hilary Rosner,
In Wyoming, Fences are Coming Down to Make Way for Wildlife, Nat. Geo. (Aug. 17, 2021),
https://www.nationalgeographic.com/environment/article/taking-down-old-fences-to-helpmigrating-wildlife-?loggedin=true [ https://perma.cc/VG75-LK3Q].

Wildlife Crossing, Wyo. Game & Fish Dep’t, https://wgfd.wyo.gov/wildlife-in-wyoming/
migration/roadways-initiative [https://perma.cc/F7QB-3C9E] (last visited May 2, 2021).
119
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that vehicle collisions kill approximately four percent of the Wyoming mule deer
population every year.120
As the human population of the West increases it will bring new residential
and commercial development, which will require more supporting infrastructure,
like roads and fences, all of which fragment big game habitat.121 Increasing human
populations in the West will result in more migration obstacles, further impeding
big game migration corridors and irreversibly impacting the animals’ ability to
migrate.122 In order to adequately protect migration corridors, states and federal
agencies must take steps to address both habitat loss and migration obstacles.123
The LWCF provides a great opportunity to address these threats to big game
migration corridors.124
C. The Land and Water Conservation Fund
Congress passed the Land and Water Conservation Fund Act in 1964.125
Over its history, the LWCF has increased recreational opportunities in all fifty
states.126 The LWCF Act created the LWCF as a fund inside the Department of
the Treasury, to help pay for conservation and recreation around the country.127
Congress originally allocated sixty million dollars annually to the LWCF.128 Today,
the LWCF is authorized to receive a minimum of $900 million annually.129 The
LWCF’s funding comes principally from offshore oil leases, but the LWCF also
receives money from surplus federal property sales, the federal motorboat fuel
tax, and the Gulf of Mexico Energy Security Act of 2006 (GOMESA).130 Money

120

Id.

121

See Reeves et al., supra note 96, at 2–3.

122

Stoellinger et al., supra note 3, at 108–11.

123

Id. at 108–11, 144.

124

See infra notes 125–155 and accompanying text.

Land and Water Conservation Fund Act of 1965, Pub. L. No. 88-578, 78 Stat. 897
(1964) (codified at 54 U.S.C. §§ 200301–200310).
125

126
Nat’l Park Serv., Land and Water Conservation Fund State Assistance Program,
Fed. Fin. Assistance Manual Vol. 71 vi (2021) [hereinafter State Assistance Manual]; see
also Past Projects, The Land and Water Conservation Fund, https://lwcf.tplgis.org/mappast/
[https://perma.cc/9MY2-PDHG] (last visited Nov. 24, 2021).
127

LWCF Overview, supra note 11, at 10.

128

Land and Water Conservation Fund Act § 4.

Carol Hardy Vincent, Cong. Rsch. Serv., R46563, Land and Water Conservation
Fund: Processes and Criteria for Allocating Funds 1 (2020), https://crsreports.congress.gov/
product/pdf/R/R46563 [https://perma.cc/5976-UHZP] [hereinafter Processes and Criteria]; 54
U.S.C.A. § 200302(c) (2020).
129

130
LWCF Overview, supra note 11, at 1, 3; Carol Hardy Vincent, Cong. Rsch. Serv.,
R44121, Land and Water Conservation Fund: Appropriations for “Other Purposes” 1
(2019), https://crsreports.congress.gov/product/pdf/R/R44121 [https://perma.cc/C5KQ-EX46]
[hereinafter Appropriations]; 54 U.S.C.A. § 200303(b).
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committed to the LWCF through the GOMESA is additional to the $900 million
minimum, and must be appropriated to the states through recreation grants
every year.131
The LWCF Act allocates money in three ways.132 First, the LWCF can provide
funding to federal agencies to acquire land or interests in land.133 When federal
agencies acquire an interest in land, the acquisition must be previously authorized
by law.134 Therefore, any federal acquisition must fall within the enabling act of the
agency making the acquisition.135 Second, the LWCF can allocate money to the
states, through matching grant programs, to enhance recreation opportunities and
facilities.136 At least forty percent of the money allocated to the LWCF must be used
for federal purposes, and at least forty percent must provide financial assistance to
states.137 Finally, since 1998, the LWCF allocates money for other purposes.138 The
other purposes funding allocation has primarily benefitted the USFS’s Forest Legacy
Program and the FWS’s Cooperative Endangered Species Conservation Fund.139
Between 1965 and 2019, the LWCF distributed nineteen billion dollars for
all purposes.140 From 1965 to 2019, more than eleven billion dollars was allocated

131
Appropriations, supra note 130, at 1. Funds earned from other sources are earmarked
as discretionary spending. 54 U.S.C.A. § 200303(b).
132
LWCF Overview, supra note 11, at 3; 54 U.S.C.A. §§ 200304–200306. The other
purposes allocation from the LWCF is not specified in the statute, instead it has been implied
because of the formula in section 200304. LWCF Overview, supra note 11, at 8–9.
133
LWCF Overview, supra note 11, at 3; 54 U.S.C.A. § 200306. In this context, an interest
in land includes anything less than fee simple absolute ownership of the land, which can include
conservation easements or leases. LWCF Overview, supra note 11, at 3 n.9.
134

Processes and Criteria, supra note 129, at 2; 54 U.S.C.A. § 200306(b).

135

See Processes and Criteria, supra note 129, at 2.

LWCF Overview, supra note 11, at 3; State Assistance Manual, supra note 126, at
iii–v; 54 U.S.C.A. § 200305.
136

137

Processes and Criteria, supra note 129, at 2; 54 U.S.C.A. § 200304(b).

138

See LWCF Overview, supra note 11, at 8–9; 54 U.S.C.A. § 200304.

Processes and Criteria, supra note 129, at 15. The Forest Legacy Program is a USFSsponsored program that encourages partnership with state forestry agencies to help conserve privatelyowned forest lands through fee simple acquisition or conservation easements. See Forest Legacy, U.S.
Forest Serv., https://www.fs.usda.gov/managing-land/private-land/forest-legacy [https://perma.
cc/VLR5-ZVVT] (last visited Nov. 29, 2021); Anne A. Riddle & Katie Hoover, Cong. Rsch.
Serv., R45219, Forest Service Assistance Programs 16 (2020), https://crsreports.congress.
gov/product/pdf/R/R45219 [https://perma.cc/S9RY-PF5Z]. The Cooperative Endangered Species
Conservation Fund is a grant program authorized under Section 6 of the Endangered Species Act,
which authorizes the Fish and Wildlife Service to award grants to states to support the “development
and implementation of conservation programs for the benefits of resident listed, candidate, and
at-risk species on non-federal lands.” Under the Traditional Conservation Grants subset of the
program, states may receive money to implement practices such as habitat restoration. Endangered
Species: Grants Overview, U.S. Fish & Wildlife Service, https://www.fws.gov/endangered/grants/
[https://perma.cc/SR7A-U658] (last visited Oct. 2, 2021). See also Endangered Species Act, 16
U.S.C. § 1535 (2018).
139

140

LWCF Overview, supra note 11, at 2–3.
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for federal land acquisition, nearly five billion dollars for state grants, and almost
three billion dollars for other purposes.141 During that time, however, the LWCF
fund earned nearly forty-one billion dollars.142 That left twenty-two billion dollars
unspent from the fund.143 The disconnect between the fund’s income and spending
was recently addressed by legislative action.144
In 2019 and 2020, Congress passed two bills that could significantly impact
the trajectory of big game migration conservation efforts.145 In 2019, the John
D. Dingell, Jr. Conservation Management, and Recreation Act (Dingell Act)
permanently reauthorized the LWCF.146 The following year, Congress addressed
the funding gap of the LWCF when it passed the Great American Outdoors Act
(GAOA).147 The GAOA fully funds the LWCF and makes expenditures out of the
LWCF mandatory.148 The Dingell Act and the GAOA combined to create a stable,
permanent fund of $900 million available for use in a variety of conservation
and recreation purposes.149 The legislation not only signaled a national interest
in conservation of natural resources like migration corridors, it also equipped the
LWCF to be a stronger tool than ever to ensure that all Americans have access to
outdoor recreation.150 The time is ripe for improving the use of LWCF money
while the significance of this legislation is still fresh in the minds of states and
federal agencies.151
The permanent reauthorization and full funding of the LWCF are exciting
steps forward in efforts to enhance recreation around the country.152 Migration
corridors are critical to recreation in the West and the LWCF should be used to
protect them.153 Several federal agencies have already begun to target LWCF money
for migration corridor conservation through acquisitions of land or interests in

141

Id. at 3, 8–9.

142

Id. at 2–3.

143

Id. at 2.

144

Id. at 18.

See John D. Dingell Jr. Conservation, Management, and Recreation Act, S. 47, 116th
Cong. (2019) (enacted); Great American Outdoors Act, S. 3422, 116th Cong. (2020) (enacted).
145

146

See S. 47.

147

S. 3422.

148

See id.

149

See 54 U.S.C.A. § 200302 (2020).

150

See, e.g., S. 47; S. 3422.

151

See infra notes 229–380 and accompanying text.

152

See supra notes 125–150 and accompanying text.

153

See supra notes 27–87 and accompanying text.
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land.154 Western states, however, have not yet used LWCF money to fund corridor
conservation, and only one state even lists corridors as a priority for its LWCF
applications.155 Because corridors are critical to ensuring sustainable big game
populations, federal agencies should make the prioritization of corridors explicit
and consistent, and states should use LWCF money for corridor conservation, to
create a comprehensive corridor conservation strategy.156

III. Migration Corridor Conservation Funding
To show how states and federal agencies can use the LWCF to create a
comprehensive corridor conservation strategy, this section will first review existing
corridor conservation efforts at state and federal levels.157 The existing efforts of
states and federal agencies should not be dismissed or diminished, as they are the
critical building blocks to a comprehensive corridor conservation strategy.158 To
create a comprehensive strategy, money from the LWCF should fund the expansion
of existing programs rather than the creation of new ones.159 Further, current efforts
show an existing desire of states and federal agencies to conserve corridors.160 Despite
these current efforts, corridors still face significant and growing threats.161 Second,

See U.S. Fish & Wildlife Serv., Land and Water Conservation Fund Project
Data Sheet, at Priority 18 (2021), https://perma.cc/DCW8-69E9 [hereinafter FWS Project
Data Sheet]; Bureau of Land Mgmt., 2022 LWCF Project Data Sheet (2021), https://perma.
cc/6KH4-FNWC [hereinafter BLM Project Data Sheet]; Nat’l Park Serv., FY 2022 GAOA LWCF
Federal Land Acquisition Project List, at Priority 25, 28 (2021), https://perma.cc/35EWL9WU [hereinafter NPS Acquisition Project List].
154

N.M. Energy, Minerals & Natural Resources Dep’t, Viva New Mexico: A Statewide
Plan for Outdoor Adventure (2015), https://perma.cc/C96N-7T4G (stating that corridors are a
priority, though no money has been used to complete the actions recommended by the SCORP). See also
Wyo. State Parks & Cultural Res., Wyoming Obligated LWCF 2015–2020 (2020), https://perma.
cc/HS28-GWU5 [hereinafter Wyoming Obligated LWCF]; Colo. Parks & Wildlife, The 2019
Statewide Comprehensive Outdoor Recreation Plan 49 (2018), https://perma.cc/R3FZ-QF82;
Cal. Parks and Recreation, LWCF Projects 1964 to 2019 (2019), https://perma.cc/G4VU-V8Y8;
Wash. State Recreation & Conservation Funding Board, Grants Awarded: Land and Water
Conservation Fund 2021–2023 (2021), https://perma.cc/4ABA-XFS9; Or. State Parks, 2019–2023
Or. Statewide Comprehensive Outdoor Recreation Plan (2018), https://perma.cc/DY8J-7YL3;
Idaho Dep’t of Parks & Recreation, Idaho Statewide Comprehensive Outdoor Recreation
Plan (2017), https://perma.cc/S2RH-389L; Nev. Div. of State Parks: Dep’t of Conservation and
Nat. Resources, Nevada Comprehensive Outdoor Recreation Plan: 2016–2021 (2016), https://
perma.cc/58B3-5T8X; Utah Dep’t of Nat. Resources and Utah Div. of Parks & Recreation,
Utah’s Outdoor Recreation Plan—2019, https://perma.cc/2ESE-LF55; Ariz. State Parks and
Trails, Ariz. 2018–2022 SCORP: Statewide Comprehensive Outdoor Recreation Plan (2018),
https://perma.cc/7S55-AB6C; Land & Water Conservation Fund Recreation Grants, Mont.
Fish, Wildlife & Parks, https://perma.cc/RAX3-HJJK (last visited May 5, 2021).
155

156

See supra notes 27–87 and infra notes 229–380 and accompanying text.

157

See infra notes 164–218 and accompanying text.

158

See infra notes 164–218 and accompanying text.

159

See Stoellinger et al., supra note 3, at 143, 151.

160

See infra notes 164–218 and accompanying text.

161

See supra notes 27–87 and accompanying text.
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this section will describe the need for additional federal funding of migration
corridors.162 To appropriately address the threats to migration corridors, states
and federal agencies need to funnel more money toward a comprehensive corridor
conservation strategy.163
A. Existing Efforts to Protect Migration Corridors
Until recently, states and federal agencies have not made consistent efforts
to conserve big game migration corridors.164 Fortunately, efforts have increased,
starting with one of the most comprehensive federal efforts to conserve corridors
to date—Secretary of the Interior Ryan Zinke’s 2018 Secretarial Order 3362 (the
S.O.).165 The S.O. directed agencies within the Department of Interior (DOI) to
work with western states to “improve priority western big game winter range and
migration corridors.”166 The S.O. had fourteen directives for the agencies to meet,
the majority of which were met within two years of the order; others required
a longer-term commitment.167 In 2020, the DOI reported sizable steps taken
towards meeting the mandates laid out in the S.O.168 As part of that effort, the
DOI partnered with the National Fish and Wildlife Foundation to create a multiyear fund for migration corridor conservation.169 Additionally, to meet the S.O.’s

162

See infra notes 220–227 and accompanying text.

163

See infra notes 233–380 and accompanying text.

See infra notes 165–218 and accompanying text; Interior Announces $24.7 million in
Support for Habitat Conservation in Big Game Migration Corridors and Winter Range in the West, U.S.
Dep’t of the Interior (Apr. 30, 2020), https://www.doi.gov/pressreleases/interior-announces247-million-support-habitat-conservation-big-game-migration
[https://perma.cc/776Z-S4FC];
U.S. Dep’t of the Interior, Order No. 3362, Improving Habitat Quality in Western
Big-Game Winter Range and Migration Corridors (2018), https://perma.cc/645K-CP97
[hereinafter Order No. 3362]; Tackling the Climate Crisis at Home and Abroad, Exec. Order No.
14008, 86 Fed. Reg. 7619 (Jan 27, 2021).
164

165

See infra notes 170–183 and accompanying text; Order No. 3362, supra note 164.

166

Order No. 3362, supra note 164, at 2.

167

Id. at 8–12.

See Casey Stemler, Dep’t of the Interior, Secretarial Order 3362: Improving
Habitat Quality in Western Big Game Winter Range and Migration Corridors,
Implementation Progress Report (2020), https://www.blm.gov/sites/blm.gov/files/FinalSO3362-report-081120.pdf [https://perma.cc/Z5LN-GAB8]. The report found that in the first
two years since the issuance of S.O. 3362, agencies had made meaningful progress in implementing
the order. Id. at 8. The report further found that the DOI had provided for over six million dollars
in money to support state-identified research projects, and one million dollars for data analysis and
other mapping. Id.
168

169
See Improving Habitat Quality in Western Big Game Winter Range and Migration Corridors,
NFWF, https://www.nfwf.org/programs/rocky-mountain-rangelands/improving-habitat-qualitywestern-big-game-winter-range-and-migration-corridors [hereinafter Improving Habitat] (last
visited May 2, 2021). The DOI partnered with the USDA to create the grant program, which is
open to the majority of the western states. Nat’l Fish & Wildlife Found., Fact Sheet: Western
Big-Game Migration Program (2021), https://www.nfwf.org/sites/default/files/2021-08/nfwfwestern-big-game-migration-fact-sheet.pdf [https://perma.cc/VLQ7-9FQW]. State agencies,
nonprofits and private landowners are eligible to apply. See id.
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requirements, the Bureau of Land Management (BLM) issued an informational
bulletin identifying specific actions for the agency to improve and conserve
migration corridors.170
In 2020, the Biden Administration issued an executive order attempting to
conserve thirty percent of lands and waters by the year 2030 (Thirty by Thirty).171
Following the release of Thirty by Thirty, the DOI, USDA, U.S. Department
of Commerce, and Council on Environmental Quality released a plan entitled
“Conserving and Restoring America the Beautiful.”172 The plan lists the
main principles and outlines steps that federal agencies can take toward
conservation.173 The plan specifically includes enhancing the LWCF and conserving
migration corridors.174
In 2021, the BLM, FWS, and National Park Service (NPS) requested funding
from the LWCF to acquire land or interests in land to conserve migration corridors
in six western states.175 All of the agencies cited America the Beautiful and the
Thirty by Thirty initiative in their requests for LWCF money.176 Interestingly,
in their budget justifications none of the agencies listed corridors as a priority
or consideration for their request from the LWCF.177 To create a comprehensive
corridor conservation strategy, the agencies must make their preference for using
LWCF money to conserve corridors explicit.178

Bureau of Land Mgmt., IB 2019-005, Secretarial Order 3362: Site-Specific
Management Activities to Conserve or Restore Big Game Habitat (2018), https://www.
blm.gov/policy/ib-2019-005 [https://perma.cc/4ZHC-VCES].
170

171
See Tackling the Climate Crisis at Home and Abroad, Exec. Order No. 14008, 86 Fed.
Reg. 7619, 7627 (Jan 27, 2021).
172

See Conserving and Restoring America the Beautiful, supra note 20.

See id. at 13–16. The eight principles outlined in the plan are: (1) pursuing a collaborative
and inclusive approach to conservation; (2) conserving America’s land for the benefit of all; (3)
support locally led conservation efforts; (4) strengthen tribal sovereignty; (5) pursue conservation
approaches that create jobs and support healthy communities; (6) support private property rights
and voluntary stewardship efforts; (7) use science as a guide; (8) and emphasize flexibility and
adaptive approaches while building on existing tools and strategies. Id.
173

174

See id. at 18–21.

See FWS Project Data Sheet, supra note 154, at Priority 18; NPS Acquisition
Project List, supra note 154, at Priority 25, 28; BLM Project Data Sheet, supra note 154.
175

176
Bureau of Land Mgmt., Budget Justifications and Performance Information
Fiscal Year 2022, at VI-1 to VI-6 (2021), https://perma.cc/TT8N-PZ3X [hereinafter BLM Budget
Justifications]; Nat’l Park Serv., Budget Justifications and Performance Information
Fiscal Year 2022 LASA, at GAOA-1 to GAOA-5 (2021), https://perma.cc/ZSC5-GZXP
[hereinafter NPS Budget Justifications]; U.S. Fish & Wildlife Serv., Budget Justifications
and Performance Information Fiscal Year 2022, at LA-3 to LA-9 (2021), https://perma.cc/
S4DT-3GUH [hereinafter FWS Budget Justifications]
177
See BLM Budget Justifications, supra note 176, at VI-1 to VI-6; NPS Budget
Justifications, supra note 176, at GAOA-1 to GAOA-5; FWS Budget Justifications, supra note
176, at LA-3 to LA-9.
178

See infra notes 332–354 and accompanying text.
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The USDA has also taken strides toward conserving migration corridors.179 In
2008, the USFS designated the Path of the Pronghorn through USFS-owned lands
in western Wyoming, making it the nation’s first federally designated migration
corridor.180 Further, in 2018 the Natural Resource Conservation Service made five
million dollars available for migration corridor conservation in Wyoming through
the Regional Conservation Partnership Program.181 The Regional Conservation
Partnership Program created a pool of money that was funneled through existing
the Natural Resource Conservation Service programs for conservation efforts
in Wyoming migration corridors.182 Most of the 2018 Regional Conservation
Partnership Program funding went to conservation easement acquisition.183
Western states are also taking steps to conserve migration corridors.184 While
the significance of state efforts must be appreciated, they do not adequately prevent
the destruction of migration corridors.185 A lack of consistent funding is the biggest
hurdle preventing states from reaching beyond their existing efforts and creating a
comprehensive corridor conservation strategy.186
The State of Wyoming has been a leader in the effort to conserve migration
corridors.187 Wyoming started its involvement in migration corridor conservation
with the Wyoming Migration Initiative, a University of Wyoming research effort
seeking to improve understanding of the importance of migration corridors.188 In
179

See infra notes 180–183 and accompanying text.

Pronghorn Migration Corridor Forest Plan, supra note 22; Joel Berger & Steven
L. Cain, Moving Beyond Science to Protect a Mammalian Migration Corridor, 28 Conservation
Biology 1142, 1143 (2014).
180

181
Nat. Res. Conservation Serv., U.S. Dep’t of Agric., Regional Conservation
Partnership Program, Fiscal Year 2018: Projects by State 37–38 (2018) [hereinafter
Partnership Program Projects].

Id.; Nat. Res. Conservation Serv., U.S. Dep’t of Agric., Administration and
Status of the Regional Conservation Partnership Program: 2019 Report to Congress 3–4
[hereinafter Administration and Status of Regional Conservation Partnership Program].
182

183
Partnership Program Projects, supra note 181, at 37–38; Administration and
Status of Regional Conservation Partnership Program, supra note 182, at 3–4.
184
See, e.g., L. Steven Smutko & Nicole M. Gautier, Ruckelshaus Institute, Univ. of
Wyo., Collaborative Wildlife Migration Corridor Workshops: Idaho, Nevada, and Oregon
(2020), https://www.uwyo.edu/haub/ruckelshaus-institute/publications/_files/collaborative-wildlifeworkshops.pdf [https://perma.cc/Z3WS-4KL3]; Casey Cooley et al., Colo. Parks & Wildlife, 2020
Status Report: Big Game Winter Range and Migration Corridors (2020), https://cpw.state.
co.us/Documents/Hunting/BigGame/2020BigGameWinterRangeandMigrationCorridorsReport.
pdf [https://perma.cc/6UT3-ZASH]; Office of Governor Mark Gordon, Wyoming Mule Deer and
Antelope Migration Corridor Protection, Exec. Order 2020-1 (2020); Mont. Fish, Wildlife & Parks
Dep’t, Terrestrial Wildlife Movement and Migration Strategy (2020) [hereinafter Wildlife
Movement Strategy].
185

Stoellinger et al., supra note 3, at 134–43.

186

Id. at 147, 151–56; see also Rott, supra note 37.

187

See infra notes 188–193 and accompanying text.

Wyoming Migration Initiative, Univ. of Wyo., https://migrationinitiative.org/
[https://perma.cc/3TKS-QV7Y] (last visited May 2, 2021).
188
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2016, the WGFD adopted the “Ungulate Migration Corridor Strategy.”189 The
strategy gives the WGFD the power to designate migration corridors.190 Designation
of migration corridors allows the WGFD to have input on development within
the corridors and attempts to reduce impacts to migrating big game.191 In 2020,
Governor Mark Gordon issued Executive Order 2020-1, which streamlined the
process for designating migration corridors.192 Finally, the Wyoming Wildlife and
Natural Resource Trust (WWNRT) is a legislatively-designated pool of money
tasked with funding conservation projects in Wyoming and is obligated to allocate
money to wildlife habitat conservation, among other things.193 Despite these efforts,
none of Wyoming’s programs provide consistent funding specifically for corridor
conservation efforts.194
Colorado has also dedicated resources toward the conservation of migration
corridors.195 In 2019, Governor Jared Polis signed an executive order requiring the
Colorado Department of Natural Resources and Department of Parks and Wildlife
to create a report on the status of migration corridors and identify places in which to
conserve them.196 The report was released in May of 2020.197 Additionally, Colorado
funds a majority of its conservation efforts through a political subdivision: Great
Outdoors of Colorado (GOCO).198 Money from GOCO is targeted towards “[w]
ildlife program grants . . . [and] [o]utdoor recreation program grants,” among other
priorities.199 Finally, the Colorado Department of Parks and Wildlife offers several

Wyo. Game & Fish Dep’t, Ungulate Migration Corridor Strategy (2019)
[hereinafter Corridor Strategy]; see also Wildlife in Wyoming: Migration Corridors, Wyo. Game
& Fish Dep’t, https://wgfd.wyo.gov/Wildlife-in-Wyoming/Migration-Corridors [https://perma.cc/
Q5E3-QKJ3] (last visited Sept. 12, 2021).
189

190

2019. Id.
191

Corridor Strategy, supra note 189. The strategy was adopted in 2016 and amended in
Id. at 1.

Office of Governor Mark Gordon, Wyoming Mule Deer and Antelope Migration
Corridor Protection, Exec. Order 2020-1, at 1, app. B (2020).
192

Home, Wyo. Wildlife & Nat. Res. Trust, https://wwnrt.wyo.gov/home [https://perma.
cc/WCU3-V9PP] (last visited May 2, 2021); Wyo. Stat. Ann. § 9-15-103 (2021). The Wyoming
Wildlife and Natural Resource Trust provides grants to state agencies and Wyoming nonprofits to
benefit wildlife habitat, preserve open space, and conserve and maintain wildlife resources. Funding
Application Guidelines, Wyo. Wildlife & Nat. Res. Trust, https://wwnrt.wyo.gov/how-to-apply/
how-to-apply [https://perma.cc/85FJ-MZPB] (last visited Oct. 2, 2021).
193

194

See Exec. Order 2020-1; Corridor Strategy, supra note 189.

195

See infra notes 196–200 and accompanying text.

Office of Governor Jared Polis, Conserving Colorado’s Big Game Winter Range and
Migration Corridors, Exec. Order D 2019-11 (Aug. 21, 2019).
196

197

See Cooley et al., supra note 184.

See About GOCO, Great Outdoors Colorado, http://www.goco.org/about [https://
perma.cc/HB4D-9B55] (last visited Oct. 2, 2021); Andrew Seidl et al., Colo. State Univ.,
Investing In Colorado 3 (2017), http://www.cnhp.colostate.edu/download/documents/2017/
ColoradoStateU_CE-ROI-study_web.pdf [https://perma.cc/4TPH-JYVH].
198

199

Colo. Const. art. XXVII, § 1.
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grant programs that can be used to benefit migration corridors through general land
conservation or improvements like wildlife-friendly fencing.200 Though Colorado
has taken significant strides, it also has not created a consistent source of funding
for corridor conservation.201
Montana has also taken steps to conserve migration corridors.202 In 2020, the
Montana Department of Fish, Wildlife and Parks issued the “Terrestrial Wildlife
Movement and Migration Strategy” report.203 This report outlines Montana’s seven
proposed actions to conserve migration corridors, including establishing “dedicated
funding for wildlife movement and migration.”204 The Montana strategy focuses
heavily on conserving private lands in migration corridors.205 Montana also lacks a
consistent funding source for corridor conservation.206 Montana does not currently
have a program comparable to either Wyoming’s WWNRT or Colorado’s GOCO,
but instead relies on the Montana Department of Fish, Wildlife and Parks to fund
a majority of its conservation efforts.207
In addition to the efforts of Wyoming, Colorado and Montana, several other
states and multi-state organizations have also made efforts to protect migration
corridors.208 The Western Governors’ Association outlined their support of migration

See Habitat Partnership Program, Colorado Parks and Wildlife, https://cpw.state.
co.us/aboutus/Pages/HabitatPartnershipProgram.aspx [https://perma.cc/G2WV-FNH7] (last
visited Oct. 2, 2021).
200

201
See Exec. Order D 2019-11; Colo. S.J. Res. 21-021 (2021); Colo. Rev. Stat. § 33-4102.7 (2013) (providing funding for corridor conservation until 2027).
202

See infra notes 203–207 and accompanying text.

203

Wildlife Movement Strategy, supra note 184.

204

Id. at 6.

FWP to Implement Strategy for Wildlife Movement and Migration, Mont. Fish, Wildlife
& Parks (Nov. 30, 2020, 12:00 AM), https://fwp.mt.gov/homepage/news/12-2020/1130-strategywildlife-movement [https://perma.cc/ZDH5-73V9].
205

206

See Wildlife Movement Strategy, supra note 184, at 6.

See supra notes 184–200 and accompanying text; Montana Conservation Programs,
Conservation
Almanac,
https://conservationalmanac.org/index.php/programs/montana/
[https://perma.cc/3R2L-5XEM] (last visited Sept. 12, 2021); Colorado Conservation Programs,
Conservation Almanac, https://conservationalmanac.org/index.php/programs/colorado/ [https://
perma.cc/ZY27-3R8V] (last visited Oct. 2, 2021); Wyoming Conservation Programs, Conservation
Almanac, The Trust for Public Land, https://conservationalmanac.org/index.php/programs/
wyoming/ [https://perma.cc/SC9U-GC82] (last visited Sept. 12, 2021).
207

208
See, e.g., N.M. Stat. Ann. §§ 17-9-1 to -4 (2019); Matt Skroch, Nevadans Support
Protecting Wildlife Migration Routes, PEW Trusts (Feb. 27, 2020), https://pew.org/3cgh9A3
[https://perma.cc/KPH4-4XWN]; Or. Admin. R. 635-415 (2020); Utah Wildlife Migration
Initiative, https://wildlifemigration.utah.gov/ [https://perma.cc/DPL3-56ZZ] (last visited May
2, 2021); Wash. Dep’t of Fish & Wildlife, Washington State Mule Deer Management
Plan (2016), https://wdfw.wa.gov/sites/default/files/publications/01755/wdfw01755.pdf [https://
perma.cc/KHW8-UCUF]; California Essential Habitat Connectivity Project, CA Dep’t of Fish &
Wildlife, https://wildlife.ca.gov/Conservation/Planning/Connectivity/CEHC [https://perma.
cc/4BED-K8HZ] (last visited Oct. 2, 2021).
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corridor conservation in Policy Resolution 2019-08.209 The Resolution requests
federal agencies collaborate with states to plan and implement corridor conservation
strategies.210 The Western Association of Fish and Wildlife Agencies created
a migration corridor working group.211 The working group shares information
between the states to help fish and wildlife agencies make better decisions.212 Stateled efforts are critical to the long-term conservation of migration corridors; however,
given the interstate nature of migration, and a lack of funding for many western
states, more is needed to achieve comprehensive corridor protection.213
Despite existing federal and state efforts, corridors still face significant threats.214
Western states have been active in corridor conservation, but none of them allocate
consistent and long-term funding to conserve corridors.215 This could be resolved
with additional federal funding.216 Federal funding is likely the most effective way
to fill the funding gap and create a comprehensive corridor conservation strategy,
given the geographic scope of migration corridors and the momentous amount of
capital necessary to conserve corridors.217 A comprehensive corridor conservation
strategy would supplement and add to existing local and state programs, but will
require additional efforts from all levels of government.218
B. Need for Additional Federal Funding
Recently, Congress attempted to create a comprehensive corridor conservation
strategy.219 The Wildlife Corridors Conservation Act and the Recovering America’s
Wildlife Act presented opportunities for funding corridor conservation, but both

209
See Western Governors’ Association, Pol’y Resol. 2019-08, Wildlife Migration
Corridors and Habitat (2019), https://www.congress.gov/116/meeting/house/110088/
documents/HHRG-116-II13-20191017-SD016.pdf [https://perma.cc/6FMK-CL35].
210

Id.

Wildlife Movement/Migration Working Group, Western Ass’n of Fish & Wildlife
Agencies, https://wafwa.org/committees-working-groups/wildlife-movement-migration-workinggroup/ [https://perma.cc/4RVF-YZZH] (last visited Dec. 29, 2021).
211

212

Id.

213

Stoellinger et al., supra note 3, at 146–47.

214

See supra notes 89–123 and accompanying text.

215

See supra notes 188–207 and accompanying text.

216

See Stoellinger et al., supra note 3, at 151–52; Smutko & Gautier, supra note 184.

See Stoellinger et al., supra note 3, at 146–48, 151–52; Middleton, supra note 21, at 84;
Robert L. Fischman & Jeffery B. Hyman, The Legal Challenge of Protecting Animal Migrations as
Phenomena of Abundance, 28 VA. Env’t L.J. 173, 206 (2010).
217

218
See Stoellinger et al., supra note 3, at 146–48, 151–52; Middleton, supra note 21, at 84;
Fischman & Hyman, supra note 217, at 206.
219
See infra notes 220–227 and accompanying text; Recovering America’s Wildlife Act of
2019, H.R. 3742, 116th Cong. (2019); Wildlife Corridors Conservation Act of 2019, H.R. 2795,
116th Cong. (2019).
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bills failed.220 Combined, the two bills would have provided more than one billion
dollars of additional funding specifically for wildlife and migration corridor
conservation.221 Their failure means that a comprehensive corridor conservation
strategy remains unfulfilled.222 Despite the failure of the bills, they evince a national
interest in a comprehensive corridor conservation strategy.223
Although current conservation mechanisms exist at the local, state, and federal
levels, these mechanisms do not adequately conserve migration corridors at the
needed scale.224 Moreover, states and state agencies do not currently have the
resources to implement a comprehensive corridor conservation strategy.225 The costs
of implementing such a strategy are high and growing.226 The most effective way to
reach comprehensive corridor conservation is through a consistent federal funding
effort.227 The federal funding mechanism for corridor conservation already exists
through the LWCF, but to reach a comprehensive corridor conservation strategy,
states and federal agencies must use the money to its fullest extent.228

IV. Using LWCF Money
To maintain sustainable populations of migratory big game for present and
future recreation opportunities, migration corridors must become a greater priority
for conservation funding at the state and federal level.229 The recent reauthorization
and full funding of the LWCF presents an opportunity for states and federal
agencies to expand and solidify efforts to conserve migration corridors.230 Although
the LWCF does not allocate money specifically for corridor conservation, it’s
statutory mandate to enhance recreation is flexible enough to encompass corridor

220
H.R. 3742; H.R. 2795. The WCCA would have created a comprehensive national
corridor identification and conservation strategy and established a separate stewardship fund. See
H.R. 2795. RAWA would have established a grant program within the DOI which could have been
used to recover species of greatest conservation need. See H.R. 3742.
221
Approximately one and one-third billion dollars was appropriated in the Recovering
America’s Wildlife Act, and fifty million was appropriated in the Wildlife Corridors Conservation
Act. See H.R. 2795 § 503(c)(1)(A); H.R. 3742 § 101(a)(2)(1)(C).
222

See H.R. 2795 § 503(c)(1)(A); H.R. 3742 § 101(a)(2)(1)(C).

See generally Wildlife Legislation: Hearing on H.R. 2795 and H.R. 3742 Before the
Subcomm. On Water, Oceans, and Wildlife of the H. Comm. on Natural Resources, 116th Cong. (2019)
(Testimony of Stephen Guertin, Deputy Director for Policy, U.S. Fish and Wildlife Service).
223

224

See Stoellinger et al., supra note 3, at 146–48, 151–52.

225

See id.; Middleton, supra note 21, at 84; Fischman & Hyman, supra note 217, at 206.

226

Stoellinger et al., supra note 3, at 152.

See id. at 146–48, 151–52; Middleton, supra note 21, at 84; Fischman & Hyman, supra
note 217, at 206.
227

228

See supra notes 27–155 and accompanying text.

229

See Stoellinger et al., supra note 3, at 157–60.

230

See infra notes 244–380 and accompanying text.
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conservation.231 Several federal agencies have begun to use LWCF money to protect
corridors.232 Western states should do so as well.233
The LWCF allocates money to three purposes: (1) acquisition of land, or
an interest in land by federal agencies; (2) grants to the states for recreational
purposes; and (3) other purposes—which has primarily been applied to the Forest
Legacy Program and the Cooperative Endangered Species Conservation Fund.234
The LWCF provides flexibility within these categories for states and federal agencies
to prioritize projects as long as the projects generally enhance recreation.235 The
LWCF, passed in 1964, was intended to meet several goals, through two primary
funding pathways:
to assist in preserving, developing, and assuring accessibility to all citizens
of the United States of America of present and future generations . . .
quality and quantity of outdoor recreation resources as may be available
. . . by (1) providing funds for and authorizing federal assistance to the
States in planning, acquisition, and development of needed land and water
areas and facilities and (2) providing funds for the federal acquisition and
development of certain lands and other areas.236
Under the LWCF Act, recreation includes hunting, fishing, and recreational
shooting.237 Much of the recreation in the West relies on healthy migratory big game
populations, such as hunting, wildlife watching, and other activities.238 Therefore,
supporting the conservation of migration corridors satisfies the LWCF’s statutory
mandate for recreation enhancement.239
To create a comprehensive corridor conservation strategy, the LWCF could be
targeted to corridor conservation in three ways.240 First, western states could use
LWCF money to invest in existing state and local efforts to conserve migration
corridors.241 Second, federal agencies could consistently and explicitly allocate

231

See infra notes 232–380 and accompanying text.

See FWS Project Data Sheet, supra note 154, at Priority 18; NPS Acquisition
Project List, supra note 154, at Priority 25, 28; BLM Project Data Sheet, supra note 154.
232

233

See supra note 155 and accompanying text.

Carol Hardy Vincent & Bill Hennif Jr., Cong. Rsch. Serv., IF11198, Land and
Water Conservation Fund (LWCF): Frequently Asked Questions 1 (2019), https://crsreports.
congress.gov/product/details?prodcode=IF11198 [https://perma.cc/ZXW5-SG82].
234

235

Processes and Criteria, supra note 129, at 2–3.

Land and Water Conservation Fund Act of 1965, Pub. L. No. 88-578, 78 Stat. 897, 897
(1964) (codified at 54 U.S.C. §§ 200301–200310).
236

237

54 U.S.C. § 200303 (2018).

238

See supra notes 30–72 and accompanying text.

239

See 54 U.S.C. §§ 200301–200310.

240

See infra notes 246–380 and accompanying text.

241

See infra notes 246–330 and accompanying text.
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LWCF money to fund migration corridor conservation efforts.242 Finally, LWCF
money could be used for projects which reduce migration obstacles, such as wildlife
highway crossings, and fence removal or alteration.243
A. LWCF Funding for State Efforts
LWCF money can be targeted to migration corridor conservation through
the state grant program.244 If states update their priorities for LWCF applications,
they can use LWCF money to acquire land, or an interest in land, for the benefit
of migration corridors.245 Section 200305 of the LWCF Act grants the Secretary
of the Interior (Secretary) the power to provide financial assistance to states to
enhance recreation.246 The LWCF Act apportions forty percent of the first $225
million placed in the LWCF, thirty percent of the next $275 million, and twenty
percent of any remaining money equally among the states.247 In reaching those
thresholds, at least forty percent of the total $900 million in the LWCF must be
allocated to the states.248 The total allocation to a single state must not be more
than ten percent of the entire state program appropriation in a single year.249 The
statute leaves flexibility so that states may use LWCF money for the conservation
of migration corridors without changing the law.250
The LWCF grants money to states for: (1) planning; (2) “acquisition of land,
water, or interests in land or water”; or (3) development for outdoor recreation.251
The state grant program has been implemented in two ways—through traditional

242

See infra notes 332–354 and accompanying text.

243

See infra notes 356–380 and accompanying text.

244

See infra notes 246–330 and accompanying text.

245

See infra notes 246–331 and accompanying text.

54 U.S.C. § 200305 (2018); Boston v. Dept. of the Interior, 424 F.Supp. 259, 261
(1976) (stating that the Secretary of the Interior has “ultimate administrative authority and control
with respect to the Land and Water Conservation Act of 1965”).
246

247

54 U.S.C. § 200305.

248

54 U.S.C. §§ 200304–200305.

249

Processes and Criteria, supra note 129, at 13.

250

See infra notes 251–331 and accompanying text.

54 U.S.C. § 200305(a)(1). The statute allows the Secretary of the Interior to grant states
money out of the LWCF for purposes of creating a Statewide Comprehensive Recreation Plan.
Id. § 200305(d). The statute allows the Secretary of the Interior to grant states money out of the
LWCF for purposes of acquiring “land, water, or an interest in land or water, or a wetland area or
an interest in a wetland area.” Id. § 200305(e)(2). These acquisitions can include the purchase of
fee simple, or reduced interests such as conservation easements or access easements. Processes and
Criteria, supra note 129, at 12. Acquisitions are governed by Chapter 3 of the Manual. State
Assistance Manual, supra note 126, at 21–27. The statute grants states money for “development of
basic outdoor recreation facilities.” 54 U.S.C. § 200305(e)(3). The development mandate includes
building of facilities like park benches, shelters, parks and other recreational areas on land already
owned or managed by the state or political subdivision. Id. Development is also controlled by
Chapter 3 of the Manual. State Assistance Manual, supra note 126, at 21–24, 27–39.
251
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and competitive grants.252 Both grants result in the same work completed on the
ground, but have different application processes.253 To be eligible for either grant,
states must meet the requirements in the Land and Water Conservation Fund State
Assistance Program Manual (the Manual).254
The first type of grant, issued directly from the Secretary, is the traditional
or formula grant.255 Under the traditional grant, states that apply and meet the
requirements of the Manual may receive an apportioned amount based on the
statutory formula.256 The second type of grant is a competitive grant through the
Outdoor Recreation Legacy Partnership Program (ORLP).257 The competitive grant
requires states to meet the same requirements as the traditional grant plus any
additional requirements set forth by the ORLP.258 The additional requirements of the
ORLP prioritize projects based on the DOI’s areas of interest for a particular year.259
In 2020, the ORLP prioritized projects in areas with more than 50,000 people.260
To be eligible for either grant, the state must appoint a State Liaison Officer
(SLO), as well as create a Statewide Comprehensive Outdoor Recreation Plan
(SCORP) and an Open Project Selection Process (OPSP).261 The SLO is a state
agency employee, appointed by the governor, who acts as the administrator for
LWCF money allocated to the state.262 The SLO is responsible for the creation
and maintenance of the SCORP and OPSP.263 The SCORP allows the state to
identify its needs and funding priorities.264 The OPSP creates consistent criteria
by which the states select projects.265 Before the state sends a project to the NPS
for final approval and appropriation, the SLO must endorse the project based on

252

Processes and Criteria, supra note 129, at 12.

253

Id. at 12–14.

254

See State Assistance Manual, supra note 126, at iii–v.

54 U.S.C. § 200305. The traditional or formula grant will be referred to collectively as
the traditional grant. The traditional grant process awards states money based on a formula in 54
U.S.C. § 200305(b). Any money remaining after the initial apportionment is allocated based on
state’s populations. See Processes and Criteria, supra note 129, at 12–13.
255

256

Processes and Criteria, supra note 129, at 12–14.

State Assistance Manual, supra note 126, at 3. The competitive grant program requires
an application from the state to NPS. Projects are selected based on their overall ranking in a number
of factors. Processes and Criteria, supra note 129, at 12–14.
257

258

Processes and Criteria, supra note 129, at 12–14.

259

Id. at 13.

Id. at 13 n.59; see also Land and Water Conservation Fund: What’s New, Nat’l Park Serv.,
https://www.nps.gov/subjects/lwcf/news.htm [https://perma.cc/Q59H-VTWS] (last visited Dec.
29, 2021).
260

261

State Assistance Manual, supra note 126, at 1–3.

262

Id. at iii, 1–3.

263

Id. at 3.

264

Id. at 2.

265

Id. at 11.
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the OPSP.266 If the state’s SCORP and OPSP meet the Manual’s requirements,
the state will be eligible to submit projects to the NPS for approval.267 If states
meet eligibility requirements, they are automatically eligible for funding under the
traditional grant program.268
If the state receives funding, it must contribute matching money that is equal
to or greater than the federal contribution.269 Matching funds may come from the
state, political subdivisions, or federal agencies in limited circumstances.270 States
may also consider contributions of labor or materials as part of the match.271 States
have three years to spend or obligate the money, or risk reapportionment.272
Once a state becomes eligible, it can act as a funding pass-through to political
subdivisions, that include cities, counties, or state agencies, but does not include
non-governmental entities, such as private companies or non-profit organizations.273
The Wyoming OPSP lists eligible project sponsors as any political subdivision.274
All western states, including Wyoming, have created a program that allows political
subdivisions to access LWCF money allocated to the state.275 Between 2015 and

266

Id. at 1–2.

267

Id. at 3–4.

268

State Assistance Manual, supra note 126, at 3–4; 54 U.S.C. § 200305 (2018).

269

State Assistance Manual, supra note 126, at 1; Processes and Criteria, supra note

129, at 12.
270

State Assistance Manual, supra note 126, at 1, 22.

271

Id. at 72.

272

Id. at 4.

Id. at 2; Wyo. State Parks & Cultural Res., State of Wyoming, Outdoor Recreation
Grants Program: Land and Water Conservation Fund Open Project Selection Process
(2021–2023), at 1 (2020), https://wyoparks.wyo.gov/index.php?preview=1&option=com_
dropfiles&format=&task=frontfile.download&catid=576&id=499&Itemid=1000000000000
[https://perma.cc/W5X9-6FL2] [hereinafter Wyoming OPSP].
273

274

Wyoming OPSP, supra note 273, at 3.

See Wyo. State Parks & Cultural Res., Wyoming Land and Water Conservation Fund
(LWCF) Grant Handbook (2021), https://wyoparks.wyo.gov/index.php?preview=1&option=com_
dropfiles&format=&task=frontfile.download&catid=576&id=1240&Itemid=1000000000000
[https://perma.cc/C6BR-NSMN]; Grant Programs, Arizona State Parks, https://azstateparks.
com/lwcf-grants [https://perma.cc/5QH8-FDAP] (last visited May 5, 2021); Land and Water
Conservation Fund, Colorado Parks and Wildlife, https://cpw.state.co.us/aboutus/Pages/
TrailsLWCF.aspx [https://perma.cc/WNC9-RFQY] (last visited May 5, 2021); Land and Water
Conservation Fund, CA State Parks, https://www.parks.ca.gov/?page_id=21360 [https://perma.
cc/5SVN-MGW8] (last visited May 5, 2021); The Land and Water Conservation Fund, Idaho
Dep’t of Parks and Recreation, https://parksandrecreation.idaho.gov/grants-and-funding/theland-and-water-conservation-fund/ [https://perma.cc/UXD6-4SEB] (last visited May 5, 2021);
Land and Water Conservation Fund, Recreation and Conservation Office, Wash. State Recreation
and Conservation Off., https://rco.wa.gov/grant/land-and-water-conservation-fund/ [https://
perma.cc/HXF6-DZPZ] (last visited May 5, 2021); Land and Water Conservation Fund, N.M.
Energy, Mins. & Nat. Res. Dep’t, https://www.emnrd.nm.gov/spd/the-land-water-conservationfund/ [https://perma.cc/F5E7-R4WV] (last visited May 5, 2021); Land and Water Conservation
Fund State-side Grant Program, Utah Dep’t of Nat. Res.: State Parks, https://stateparks.utah.
275
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2020, Wyoming awarded almost five million dollars to thirty-three projects in
thirteen counties.276 None of the projects had a stated wildlife-specific purpose.277
In 2019, Wyoming completed its SCORP.278 As required by the NPS, and to
inform the updated SCORP, surveys were conducted in 2013 and 2018.279 Sixtytwo percent of respondents in 2013 and seventy-five percent of respondents in
2018 identified wildlife watching as one of their primary recreation activities.280
Additionally, in 2013, more than ninety-one percent of respondents valued
recreation as important or very important.281 This percentage increased to over
ninety-four percent in 2018.282 In the 2019 SCORP, Wyoming identified twenty-six
priorities to pursue with LWCF money.283 Three of these priorities generally related
to corridor conservation: hunting access, natural areas, and open spaces.284 These
surveys indicate a statewide interest in protecting migration corridors, and justify
the state’s update of its SCORP and OPSP to put a greater focus on corridors.285
The OPSP is a way to determine the eligibility of projects that receive funding
from the state’s LWCF allocation.286 Wyoming’s OPSP contains a nineteen factor
scorecard that project sponsors must complete to apply for funding.287 The State
gives the highest priority to the number of months the recreational area will be
open (twelve points), how thorough the budget is (seven points), and how recently
the sponsor received other LWCF money (six points).288 Although the OPSP does
not directly reference wildlife habitat or protection, it does prioritize projects that

gov/resources/grants/land-and-water-conservation-fund/ [https://perma.cc/T5Y3-SP5U] (last
visited May 5, 2021); Land and Water Conservation Fund, Nev. State Parks, http://parks.nv.gov/
about/grant-programs/land-and-water-conservation-fund
[https://perma.cc/W7MG-G2HK];
Grants: Land and Water Conservation Fund, Or. State Parks, https://www.oregon.gov/oprd/GRA/
Pages/GRA-lwcf.aspx [https://perma.cc/GE2B-QLRM] (last visited May 5, 2021); Land & Water
Conservation Fund Recreation Grants, supra note 155.
276

Wyoming Obligated LWCF, supra note 155.

277

Id.

Wyo. State Parks & Cultural Res., Wyoming Statewide Comprehensive
Outdoor
Recreation
Plan
SCORP:
2019–2023
(2019),
https://wyoparks.
wyo.gov/index.php?previe w=1&option=com_dropfiles&format=&task=frontfile.
download&catid=576&id=1121&Itemid=1000000000000
[https://perma.cc/92B4-H5S8]
[hereinafter Wyoming SCORP].
278

279

Id. at 10.

280

Id. at 36.

281

Id. at 41.

282

Id.

283

Id. at 74.

284

Id.

285

See id.

286

Wyoming OPSP, supra note 273, at 3.

287

Wyoming SCORP, supra note 278, at 5–6.

288

Id.
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benefit wetlands.289 Projects that benefit wetlands receive five points, indicating
an ability and willingness to prioritize specific conservation goals, outside of
recreation.290 Therefore, it would be within the law and precedent for Wyoming
to add a point category for corridor conservation to the OPSP.291 Wyoming could
add this point category to the OPSP without further substantive changes.292
Given the importance of migration corridors to recreation, Wyoming should
update the OPSP to increase focus on projects that conserve migration corridors.293
When the State develops the OPSP from the SCORP, it must ensure that the factors
prioritized in the selection criteria match the priorities identified in the SCORP.294
Migration corridor conservation could meet the stated priorities of hunting, natural
areas, and open space.295 Nothing in the Manual restricts the State from altering
its selection criteria to place greater weight on corridor conservation.296 In fact,
the Manual specifically lists wildlife habitat corridors as a suitable project type.297
The OPSP is required to be updated every time the NPS approves a new
SCORP.298 Wyoming’s SCORP expires in 2023, so the State should update the
selection criteria in the OPSP to include corridor conservation.299 An updated
selection criteria would help the state fund projects with the dual benefits of
conserving corridors and enhancing recreation.300
The creation of the Luke Lynch Wildlife Habitat Management Area (Luke
Lynch area) in the Red Desert to Hoback Migration Corridor offers one example
where Wyoming could have used LWCF money to conserve corridors and enhance
recreation.301 The Red Desert to Hoback Migration Corridor serves primarily mule
deer in western Wyoming and is the longest big game migration route in the lower

289

See Wyoming OPSP, supra note 273, at 6.

290

See id.

291

See supra notes 274–290 and accompanying text.

292

See supra notes 274–291 and accompanying text.

293

See supra notes 27–87 and accompanying text.

294

State Assistance Manual, supra note 126, at 2.

295

See Wyoming SCORP, supra note 278, at 74.

296

See State Assistance Manual, supra note 126.

297

Id. at 24.

298

Id. at 14.

299

See Wyoming SCORP, supra note 278.

300

See supra notes 278–299 and accompanying text.

See New Luke Lynch WHMA Helps Preserve Mule Deer Migration Route, Wyo. Game
& Fish Dep’t (Oct. 31, 2016 5:31 PM), https://wgfd.wyo.gov/News/New-Luke-Lynch-WHMAhelps-preserve-mule-deer-migra [https://perma.cc/LS7A-KK3Y] [hereinafter New Luke Lynch];
Kauffman et al., Atlas, supra note 1, at 142–43.
301
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forty-eight states.302 Between 4,000 and 5,000 mule deer use the corridor annually to
travel a total of about three hundred miles.303 The Red Desert to Hoback Migration
Corridor contains several bottlenecks which are critical to the integrity of the
corridor.304 One bottleneck is formed where residential development near the town
of Pinedale extends toward Fremont Lake, creating a narrow strip of land through
which mule deer can pass.305 In 2016, the WGFD and multiple conservation
organizations created the Luke Lynch area for the purpose of conserving the
bottleneck.306 Though it is comprised of less than four hundred acres, the Luke
Lynch area is considered the most critical bottleneck on the entire corridor.307 In
addition to protecting the bottleneck from conversion, the WGFD allows access
to the parcel for hunting, trapping, hiking, fishing, and wildlife watching, adding
significant recreation opportunities.308
To conserve the Luke Lynch area, the project sponsors pieced together funding
from multiple private and state partners.309 If the OPSP included criteria to rank
corridors, the Luke Lynch area project could have been a priority for LWCF money
through the state grant program.310 To facilitate other corridor conservation projects
like the Luke Lunch Project, Wyoming’s OPSP should be updated.311 There are
numerous bottlenecks, high-use areas, stopovers, or other critical areas along
the Red Desert to Hoback Migration Corridor which offer the opportunity to
conserve land for the benefit of migration corridors while enhancing recreational
opportunities, to meet the mandate of the LWCF.312 Considering migration route
fidelity, the conservation of smaller parcels of land in key areas such as bottlenecks
or high-use areas can have a greater impact than the blanket conservation of areas

302

Sawyer et al., supra note 4, at 2–3.

303

Id. at 3; Kauffman et al., Atlas, supra note 1, at 142–43.

Kauffman et al., Atlas, supra note 1, at 114–15, 138–45; Benjamin S. Rashford et al.,
Targeting Conservation Easement Purchases to Benefit Wildlife, Wyo. Open Spaces Initiative, Sept.
2015, at 6, 7 [hereinafter Rashford et al., Easement Purchases to Benefit Wildlife].
304

305
See Luke Lynch—Wildlife Habitat Management Area, Wyo. Game & Fish Dep’t, https://
wgfd.wyo.gov/Public-Access/WHMA/WHMA/Luke-Lynch [https://perma.cc/5L3B-UPDR] (last
visited Dec. 29, 2021).
306

New Luke Lynch, supra note 301; Kauffman et al., Atlas, supra note 1, at 142–43.

307

New Luke Lynch, supra note 301.

308

Id.

309

Id.; Kauffman et al., Atlas, supra note 1, at 142–43.

310

See New Luke Lynch, supra note 301.

311

See supra notes 278–310 and accompanying text.

312

See Sawyer et al., supra note 4, at 32, 45–47.
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with only moderate use.313 Targeting conservation to those key areas is easier to
achieve and more cost-effective than broad-scale conservation.314
To create a comprehensive corridor conservation strategy, the State should
update the SCORP and OPSP, then encourage political subdivisions to apply for
LWCF money.315 An increase in federal contribution would decrease reliance on
state and private funding.316 By encouraging this form of partnership, the State
would facilitate comprehensive corridor conservation.317 LWCF money funneled
through state agencies would significantly impact the conservation of migration
corridors.318 A proposed model to use LWCF money for migration corridor
conservation could follow four general steps:
(1) states update SCORPs and OPSPs to reflect the higher priority assigned
to migration corridors;319
(2) political subdivisions apply to the State for LWCF money, supplementing
existing efforts;320
(3) political subdivisions seek matching funds from other sources such as the
WGFD and the WWNRT; and321

Stoellinger et al., supra note 3, at 132; Hall Sawyer et al., Pronghorn and Mule Deer Use of
Underpasses and Overpasses along U.S. Highway 191, 40 Wildlife Soc’y Bull. 211 (2016); Sawyer
et al., supra note 74, at 450; Rashford et al., Easement Purchases to Benefit Wildlife, supra note 304.
Bottlenecks are areas along migration corridors where a number of factors including topography
or habitat fragmentation restrict migratory animal movement to limited or narrower area than the
rest of the corridor. Hall Sawyer et al., Mule Deer and Pronghorn Migration in Western Wyoming,
33 Wildlife Soc’y Bull. 1266, 1271 (2005). High-use areas are those places along a migration
corridor where migrating animals spend a greater amount of time and move slowly. Hall Sawyer
et al., Identifying and Prioritizing Ungulate Migration Routes for Landscape-Level Conservation, 19
Ecological Applications 2016, 2019 (2009). High-use areas are used for forage and resting,
unlike low or moderate-use areas, which are used for movement. Id.
313

314
Rashford et al., Easement Purchases to Benefit Wildlife, supra note 304, at 6; see also
Rashford et al., Assessing Economic and Biological Tradeoffs to Target Conservation Easements in
Western Rangelands, 17 Western Econ. F. 9, 16–17 (2019) [hereinafter Rashford et al., Economic
and Biological Tradeoffs].
315

See supra notes 188–194, 244–277 and accompanying text.

The author hypothesizes that an increase in consistent federal contributions to corridor
funding will lead to less required state or private money to achieve the same amount of conservation.
316

317
See, e.g., Temple Stoellinger, Wildlife Issues are Local, So Why Isn’t ESA Implementation?, 44
Ecology L.Q. 681, 711–19 (2017) [hereinafter Stoellinger, Wildlife Issues]; Kaush Arha & Barton
H. Thompson, Jr., Toward Greater State and Local Commitment, in The Endangered Species Act
and Federalism: Effective Conservation Through Greater State Commitment (Kaush Arha
& Barton H. Thompson, Jr. eds., 2011).
318

note 317.

See, e.g., Stoellinger, Wildlife Issues, supra note 317, at 711–19; Arha & Thompson, supra

319

See supra notes 254–290 and accompanying text.

320

See supra notes 164–218, 246–299 and accompanying text.

321

See supra notes 164–218 and accompanying text.
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(4) political subdivisions allow access to protected areas through programs
like the WGFD’s Access Yes program, to meet the statutory mandate of
the LWCF.322
This model would allow states to make funding available to political
subdivisions, which could then implement those funds in the most effective way
at a local level.323 Local control over conservation decisions is critical and localized
decisions will generate support and create far-reaching impacts.324 The Wyoming
Migration Initiative and the WGFD could provide the State with supporting
information to update the OPSP, emphasizing migration corridors and building on
existing corridor conservation efforts.325 The most effective way to target corridors
would be for Wyoming to add a new point category for projects that conserve
corridors in the OPSP.326
The LWCF offers states a unique opportunity to access a significant pool of
money for recreational improvements.327 Migration corridors benefit recreation by
ensuring the health of migratory big game species—species critical to recreation
in the West.328 The conservation of corridors also offers an opportunity to open
new lands for recreation.329 If states place a higher priority on migration corridors
through the SCORP and OPSP, it would provide significant benefits to residents
by improving recreation and migratory big game conservation.330 States can use
the LWCF to supplement their existing conservation efforts and work toward a
comprehensive corridor conservation strategy.331
B. LWCF Funding for Federal Efforts
Federal agencies may also use LWCF money to help create a comprehensive
corridor conservation strategy.332 Federal agencies apply to Congress for LWCF

322
Wyo. Game & Fish Dep’t, Access Yes Program: 2020 Annual Report (2020), https://
wgfd.wyo.gov/WGFD/media/content/PDF/Public%20Access/2020-Access-Yes-Annual-ReportFINAL.pdf, [https://perma.cc/DKF4-ADN3]. Access Yes is a WGFD program that leases access to
hunting and other recreation opportunities on private lands through one of three programs: Hunter
Management Areas, Walk-in Hunting, or Walk-in Fishing. Id. The program is a way for the state to
expand and manage access on private lands. See id. at 3.
323

Smutko & Gautier, supra note 184, at 11.

324

See Stoellinger, Wildlife Issues, supra note 317, at 711–13.

325

See supra notes 188–193 and accompanying text.

326

See supra note 286–299 and accompanying text.

327

See supra notes 125–155 and accompanying text.

328

See supra notes 27–87 and accompanying text.

329

See supra notes 299–304 and accompanying text.

330

See supra notes 27–87 and accompanying text.

See supra notes 164–218, 244–324 and accompanying text; Stoellinger, Wildlife Issues,
supra note 317, at 711–13.
331

332

See infra notes 333–355 and accompanying text.
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money to acquire land and water, or an interest in land and water.333 Based on their
need, agencies have broad discretion to prioritize their annual requests for LWCF
money.334 The LWCF generally allocates money to agencies through six steps:
(1) departments select acquisition priorities;
(2) agencies develop field, regional and national priorities;
(3) headquarters review and select land acquisition projects;
(4) the Office of Management and Budget reviews the selected projects;
(5) the agency includes a request for funding in the annual budget request
to Congress; and
(6) the agencies report to Congress regarding the final allocation.335
In 2019, Congress added seven priorities to the LWCF that each agency
must consider when creating their priority lists.336 Additionally, each Federal
Land Management Agency must consult with the Secretary of the Interior or
the Secretary of Agriculture to develop more specific agency priorities for LWCF
money.337 Most federal land management agencies that apply for LWCF money are
within the DOI, including the BLM, NPS, and FWS.338 In 2021, the DOI agencies
matched their priorities for acquisition with several secretarial orders, the America
the Beautiful Report, and the Thirty by Thirty initiative.339 The secretarial orders,
America the Beautiful, and Thirty by Thirty created broad-sweeping conservation
goals, which emphasize wildlife habitat, with several references to migration
corridors specifically.340

333

Processes and Criteria, supra note 129, at 6.

334

See id. at 7.

335

Id. at 5–7.

The priorities include: (1) the significance of the acquisition; (2) the urgency of the
acquisition; (3) management efficiencies; (4) management cost savings; (5) geographic distribution;
(6) threats to the integrity of the land; and (7) recreational value of the land. 54 U.S.C.A. § 200306
(2020).
336

337
Processes and Criteria, supra note 129, at 5, 7–11. Federal land management agencies
are those federal agencies which have the authority to acquire and manage land, including the BLM,
NPS, USFWS, and USFS. Id. at 2.
338

Id. at 5–6.

U.S. Dep’t of the Interior, Order No. 3388, Land and Water Conservation Fund
Implementation by the U.S. Department of the Interior (2020), https://perma.cc/M8X7TVLB; see also BLM Budget Justifications, supra note 176, at V-55, VI-113; NPS Budget
Justifications, supra note 176, at Overview-6, ONPS-12, 17; FWS Budget Justifications, supra
note 176, at LA-3 to LA-9; Conserving and Restoring America the Beautiful, supra note 20.
339

See U.S. Dep’t of the Interior, Order No. 3347, Conservation Stewardship
and Outdoor Recreation (2017), https://perma.cc/6AX4-YBAF; U.S. Dep’t of the Interior,
340
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In 2021, none of the DOI agency priorities explicitly listed wildlife or corridor
conservation as factors to consider for their 2022 budget applications.341 Despite
this, several agencies used LWCF money to conserve wildlife and migration
corridors by acquiring land or an interest in land in six western states.342 This
signals a disconnect between national acquisition priorities and local level decisions
affecting applications.343 To create a comprehensive corridor conservation strategy,
federal agencies could make corridor conservation an explicit priority for their
LWCF applications.344 Agencies could do this by expressly listing corridors as a
primary consideration for LWCF applications.345 By explicitly listing migration
corridors as a priority for LWCF money requests, agencies could ensure that LWCF
money will be consistently targeted to corridors.346 Further, if agencies expressly
list corridor conservation as a priority, they could have a justification if any of their
decisions are challenged.347

Order No. 3356, Hunting, Fishing, Recreational Shooting, and Wildlife Conservation
Opportunities and Coordination with States, Tribes, and Territories (2017), https://
perma.cc/THN2-WETT; Order No. 3362, supra note 164; U.S. Dep’t of the Interior, Order
No. 3366, Increasing Recreational Opportunities on Lands and Waters Managed by the
U.S. Department of the Interior (2018), https://perma.cc/V6XV-GKXR; U.S. Dep’t of the
Interior, Order No. 3370, Improving Conservation Stewardship of and Increasing Public
Access to Urban National Wildlife Refuges (2018), https://perma.cc/T334-V4JB ; U.S. Dep’t
of the Interior, Order No. 3372, Reducing Wildfire Risks on Department of the Interior
Land Through Active Management (2019), https://perma.cc/DY7J-WFCH.
341
See BLM Budget Justifications, supra note 176, at VI-1 to VI-6; NPS Budget
Justifications, supra note 176, at GAOA-1 to GAOA-5; FWS Budget Justifications, supra note
176, at LA-3 to LA-9.
342
See FWS Project Data Sheet, supra note 154, at Priority 18; NPS Acquisition
Project List, supra note 154, at Priority 25, 28; BLM Project Data Sheet, supra note 154; BLM
Budget Justifications, supra note 176, at VI-1 to VI-6; NPS Budget Justifications, supra note
176, at GAOA-1 to GAOA-5; FWS Budget Justifications, supra note 176, at LA-3 to LA-9.
343
See FWS Project Data Sheet, supra note 154, at Priority 18; NPS Acquisition
Project List, supra note 154, at Priority 25, 28; BLM Project Data Sheet, supra note 154; BLM
Budget Justifications, supra note 176, at VI-1 to VI-6; NPS Budget Justifications, supra note
176, at GAOA-1 to GAOA-5; FWS Budget Justifications, supra note 176, at LA-3 to LA-9.
344

See supra notes 332–343 and accompanying text.

345

Processes and Criteria, supra note 129, at 5–7.

346

Id.

See Daniel J. Sheffner, Cong. Rsch. Serv., LSB10536, Judicial Review of Actions
Legally Committed to an Agency’s Discretion (2020), https://sgp.fas.org/crs/misc/LSB10536.
pdf [https://perma.cc/6ZQ4-54AT]. The Administrative Procedure Act allows a court to overturn an
agency decision that the court finds to be “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” Id. at 1. If a court find that an agency action is “committed to agency
discretion by law” that decision is much harder to overturn. Id. The U.S. Supreme Court has held
that agencies generally have discretion in how they will allocate their budgets. Id. at 2. It is presumed
that agencies have the expertise to appropriate allocate their budget to the priorities that they see as
highest. See id. If the agency can have the slightest justification for how they allocated money, such
as including their target in an agency-wide list of priorities, it is likely to survive any legal challenges.
See id.
347

Published by Law Archive of Wyoming Scholarship, 2022

35

Wyoming Law Review, Vol. 22 [2022], No. 1, Art. 3

96

Wyoming Law Review

Vol. 22

Federal agencies own an immense amount of land around the West that
contains migration corridors.348 When applying for LWCF money, federal land
management agencies place significant weight on projects that enhance recreation
obligations.349 In their LWCF requests, however, no agency specifically prioritizes
migration corridors.350 The agencies should amend their stated priorities to include
migration corridors and ensure consistent applications for LWCF money.351

This would prevent priorities from shifting between administrations,
and corridors would remain a priority year after year.352 Agencies could
accomplish this by updating field and regional priorities to place more
emphasis on migration corridors.353 Agencies have the flexibility to do
this.354 In doing so, agencies would move one step closer to a comprehensive
corridor conservation strategy.355
C. LWCF Funding for Other Purposes—Mitigating Migration Obstacles

Finally, states and federal agencies could use the other purposes mandate
of the LWCF to mitigate migration obstacles and move one step closer to a
comprehensive strategy.356 To create comprehensive corridor conservation,
both sources of habitat fragmentation must be prevented.357 While traditional
conservation methods such as land acquisitions and conservation easements,
which could be funded through the methods described earlier in this section,
address habitat loss by preventing land from being converted to alternative uses,
migration obstacles are unaffected by these tools.358 For example, wildlife-vehicle
collisions are considered one of the greatest threats to migratory big game, but
are not mitigated by land acquisitions or conservation easements.359 Therefore,
different tools are needed to adequately address migration obstacles.360 Wildlife

348

15, 22.
349

See Kauffman et al., Atlas, supra note 1, at 140–41; Sawyer et al., supra note 4, at 13,
See Processes and Criteria, supra note 129, at 9.

BLM Budget Justifications, supra note 176, at VI-1 to VI-6; NPS Budget
Justifications, supra note 176, at GAOA-1 to GAOA-5; FWS Budget Justifications, supra note
176, at LA-3 to LA-9.
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See Processes and Criteria, supra note 129, at 9.
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See supra notes 332–347 and accompanying text.
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See supra notes 332–354 and accompanying text.
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Processes and Criteria, supra note 129, at 9.

355

See supra notes 332–347 and accompanying text.

Processes and Criteria, supra note 129, at 15. The other purposes authority is not
explicitly stated in the LWCF Act, but since 1998, the LWCF has provided funds for other purposes.
See id.; 54 U.S.C. §§ 200301–200310 (2018).
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Stoellinger et al., supra note 3, at 113–14.
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Id. at 152.
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Id. at 151.
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See id. at 108.
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over and underpasses are effective tools in reducing wildlife-vehicle collisions and
reducing migration mortality.361 Additionally, fence removal projects remove a
considerable obstacle, and increase the likelihood of migration survival.362 Both
states and federal agencies could use LWCF money to fund fence removal, as well
as construction of roadway over and underpasses.363
One means of utilizing the LWCF’s other purposes mandate to mitigate
migration obstacles would be to create an additional pool of funds for use by federal
agencies.364 The LWCF currently funds federal projects which implement practices
to benefit wildlife through the Cooperative Endangered Species Conservation
Fund.365 The Cooperative Endangered Species Conservation Fund is not obligated
to meet the recreation requirements of the LWCF, indicating that the other purposes
mandate of the LWCF may allow agencies to utilize LWCF money in ways that do
not directly benefit recreation.366 The other purposes mandate may help agencies
implement practices to reduce migration corridor obstacles and mitigate the impacts
of those already in place.367
When compared to the Forest Legacy Program and Cooperative Endangered
Species Conservation Fund, the other purpose funds may allow federal agencies to
implement habitat improvement projects on federally-owned land.368 The funding
process would work similarly to the existing federal application process.369 Since
the other purposes mandate does not have stringent recreation obligations, the
agencies’ use of this money for obstacle mitigation projects may not require the
agencies to provide for recreation in as much depth as with other LWCF funding.370
As proposed, this method would not require a change in the law, only an alternative
implementation of the other purposes mandate by federal agencies.371

A. Z. Andis et al., Performance of Arch-Style Road Crossing Structures from Relative
Movement Rates of Large Mammals, Frontiers in Ecology & Evolution, Oct. 2017, at 1.
361

Stoellinger et al., supra note 3, at 110–11; see also McInturff et al., supra note 118;
Harrington & Conover, supra note 118; Xu et al., supra note 118; Rosner, supra note 118.
362

363

See supra notes 356–362 and accompanying text.

364

See infra notes 371–374 and accompanying text.

See Endangered Species: Grants Overview, supra note 139. The Cooperative Endangered
Species Fund provides funding to eligible states for work done to conserve Endangered Species Act
(“ESA”) listed species. Id. States, or political subdivisions, can use these grants for conservation land
acquisitions, habitat restoration projects and other efforts to recover listed species. See Endangered
Species: Grants Overview, supra note 139; Endangered Species Act, 16 U.S.C. § 1535 (2018).
365

366

See Appropriations, supra note 130.

367

See infra notes 368–380 and accompanying text.

368

See Processes and Criteria, supra note 129, at 5–7; Forest Legacy, supra note 139.
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See Processes and Criteria, supra note 129, at 5–7.
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See Appropriations, supra note 130.

371

See id.
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A second means of utilizing the LWCF’s other purposes mandate to benefit
migration corridors is to create funding that states could access to mitigate migration
obstacles.372 States are already working to mitigate the effects of migration barriers
by removing or rebuilding fences and building over and underpasses.373 The Manual
allows states to request funding through the traditional state grant program for
infrastructure projects, even if the infrastructure does not directly benefit recreation
efforts.374 States could justify requests for other purposes funding by incorporating
the State Wildlife Action Plans into the decision-making for this new program.375
Under this proposed program, state projects could include fence removal, habitat
improvement projects, or other projects as identified by State Wildlife Action
Plans.376 Both methods of utilizing the LWCF’s other purposes mandate offer an
opportunity for states and federal agencies to reduce the impacts of migration
obstacles.377
Though the LWCF does not specifically allocate funding to corridor
conservation, the three pillars of the LWCF—federal projects, state projects,
and other purposes—provide an opportunity to create a comprehensive corridor
conservation strategy.378 Under the proposals above, the law would not need to
change, as the LWCF grants flexibility in the allocation of money.379 By avoiding
a change in the law, the federal government can avoid the time, political, and
monetary costs associated with changing the law.380 Within existing frameworks,
states and federal agencies can use the LWCF to conserve migration corridors.381
372

See supra notes 356–371 and accompanying text.

Wildlife Crossing, supra note 119; Andis et al., supra note 361; Team Works to Remove
Wildlife Hazards, Wyo. Game & Fish Dep’t (June 25, 2018), https://wgfd.wyo.gov/RegionalOffices/Lander-Region/Lander-Region-News/Team-works-to-remove-wildlife-hazards
[https://
perma.cc/DD8U-X6XF ] (last visited Dec. 29, 2021); Kelley M. Stewart, Nev. Dep’t of Transp.,
Rep. No. 101-10-803, Effectiveness of Wildlife Crossing Structures to Minimize Traffic
Collisions with Mule Deer and Other wildlife in Nevada 8–10 (2015), https://www.dot.
nv.gov/home/showdocument?id=6485 [https://perma.cc/GH7U-AG8K].
373

374

State Assistance Manual, supra note 126, at 22.

Stoellinger et al., supra note 3, at 110, 132; Improving Habitat, supra note 169; Wildlife
Movement Strategy, supra note 184, at 5. State Wildlife Action Plans are created by each state
and work to proactively conserve wildlife and their habitat. See State Wildlife Action Plans (SWAP),
U.S. Geological Surv., https://www1.usgs.gov/csas/swap/ [https://perma.cc/CAV8-Q4EN] (last
visited Oct. 31, 2021).
375
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Stoellinger et al., supra note 3, at 110, 132; Improving Habitat, supra note 169; Wildlife
Movement Strategy, supra note 184.
377

See supra notes 356–375 and accompanying text.
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See supra notes 246–377 and accompanying text.

379

See 54 U.S.C. §§ 200301–200310 (2018).

See Michael P. Van Alstine, The Costs of Legal Change, 49 UCLA L. Rev. 789, 816–50
(2002). Political costs include those associated with passing the new law, learning it, incorporating
it in practice, and the uncertainty that comes with trying to pass a new law. See id. Further, the
political process has become “ossified,” meaning that the process of amending a rule or statute
takes a great deal of time and energy. See Thomas O. McGarity, Some Thoughts on “Deossifying” the
Rulemaking Process, 41 Duke L.J. 1385, 1394 (1992).
380

381

See supra notes 332–354 and accompanying text.
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V. Conclusion
Big game migration corridors are the heartbeat of Western ecosystems.382 Yet,
despite their importance to the economy and ecology of the West, corridors still face
the present and growing threats of habitat loss and migration obstacles.383 Although
states have taken substantial steps in an effort to protect migration corridors, these
steps fall short of comprehensive corridor protection.384 States lack the funding
to effectively and permanently protect migration corridors.385 A comprehensive
corridor conservation strategy is needed to fill in the remaining gaps.386 A
comprehensive strategy would combine federal funding with state knowledge
and existing state efforts to address habitat loss and migration obstacles.387 To
achieve a comprehensive corridor conservation strategy will require significant
federal funding.388 The $900 million offered through the LWCF is one potential
means of funding the comprehensive strategy.389 Western states all have broad goals
to conserve migration corridors, and are already using LWCF money for other
projects.390 The LWCF could help make Western states’ goals a reality, the states
need only target their use of the money toward corridor conservation.391
The LWCF, as written in 1964, envisions a future rich with wildlife and
recreational opportunity for all Americans.392 There is no reason to believe that the
purposes and goals of the LWCF have changed.393 Each of the three pillars of the
LWCF—funding for state efforts, funding for federal efforts, and funding for other
purposes—offer an opportunity to target LWCF money to corridor conservation.394
Targeting LWCF money to the conservation of migration corridors would be an
effective way to meet the goals of the LWCF as well as those of states.395 Moreover,
states and federal agencies can revise the way they use LWCF money, and without a
need to change the law, create vast economic and ecological benefits for the West.396
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See supra notes 27–123 and accompanying text.
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See supra notes 229–380 and accompanying text.
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See Stoellinger et al., supra note 3, at 151–56.
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See supra notes 229–380 and accompanying text.
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391
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392
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